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PRIVILEGE. 


DISTINCTION BETWEEN THE CASE OF A DE- 
FENDANT AND OF A WITNESS. 


Accorpine to the general rule, every de- 
fendant is bound to discover all the facts 
within his knowledge, and produce all 
documents in his possession, which are 
material» to the case of the plaintiff. 
However disagreeable it may be to make 
the disclosure, however contrary to his 
personal interests, however fatal to the 
claim upon which he may have insisted, 
he is required and compelled, under ‘the 
most solemn sanction, to set forth all he 
knows, believes or thinks, in relation to the 
matter in question. The plaintiff being 
subject to the like obligation on the re- 
quisition of the defendant in a cross-bill, 
the greatest security, which the nature of 
the case is supposed to admit of, is afforded 
for the discovery of all relevant truth, and 
by means of such discovery, a court of 
equity, notwithstanding its imperfect mode 
of examining witnesses, has at al) times 
proved to be of transcendent utility in the 
administration of justice. It need not be 
observed, that what risks must attend all 
attempts to administer justice, in cases 
where relevant truth is concealed, and im- 
portant it must be, to diminish those risks ; 
and that, if there be any cases in which, 
for predominant reasons, parties ought to 
be permitted or to be held privileged to 
conceal relevant truth, those cases ought 
to be strictly defined und strictly limited 
by authority.” 

These are the general remarks which 
fell from the Master of the Rolls, (Lord 
Langdale), in disposing of an important 
case on privilege, recently reported by.Mr. 
Beavan, Flight v. Robinson, 8 Beav. 22. 
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His Lordship having laid down the gene- 
ral rule, as to the necessity of unreserved 
disclosure by defendants, proceeds to deal 
with the difficult question, how far and 
under what circumstances shall this gene- 
ral rule be departed from, where profes- 
sional confidence is attempted to be set up 
as an impediment. “ The arguments,” he 
remarks, “ in some late cases seem to have 
assumed that concealment of the truth, 
was, under the plausible name of protec- 
tion or privilege, an object which, it was 
particularly desirable to secure, forgetting, 
as it would seem, that the principle upon 
which the court has always acted, is to 
promote and compel the disclosure of the 
whole truth relevant to the matters in 
question, and that every exception requires 
a distingt and sufficient justification. Itis 
singular that it should have become neces- 
sary to observe, that cases of discovery from 
defendants in courts of equity, which are 
the only cases now under consideration, 
relate to the admissions of parties, and 
not the testimony of witnesses ; that these 
are not cases in which parties in all courts, 
are held entitled to insist (as their own 
privilege,) that their legal advisers shall 
not be permitted to disclose confidential 
communications.” ; 

We are, therefore, to keep in view the 
distinction here pointed out, between the 
tules which apply where the question is, 
what discovery shall be demanded from a 
defendant, and the maxims which govern 
in those other cases where the court has 
to decide, how far testimony may be re- 
quired from a witness. In other words, 
the privilege of a patty is one thing; the 
privilege of a witness is another, and it 
may be, a very different thing. The best 

ublic consequences result from compell- 
ing an unreserved disclosure by defend- 
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ants. And herein consiststhe triumph of | Mitchell.” The firm of Clarke & Co., 


the court of chancery over ordinary tribu- 
nals. But the court of chancery holds 
the same maxims as other courts, as to 
the privilege of. witnesses. Where the 
question is, how far shall a witness be-re- 
strained by. professional confidence from 
giving testimony, the rules, we apprehend, 
are the same at law and in equity. 

At the same time, it seems doubtful 
whether, after all, the above distinctions 
are, except for purposes of definition, of 
any very material practical nr * For 
when the question is, shall professional 
confidence be violated? The answer can 
hardly be different, whether the person 
examined be a party or a witness. The 
protection is always the client’s. And 
wherever ani attorney, for example, would 
be restrained from divulging a confiden- 
tial communication, the client himself, if 
examined as a defendant, could hardly be 
compelled to make disclosures, otherwise 
the privilege would be defeated and ren- 
dered nugatory. 








Practical Points. 





BANKER’S PROMISSORY NOTE. 
JOINT OR SEVERAL LIABILITY. 


A QuEsTION arising in bankruptcy,* in the 
English courts as to the right of the holder 
of certain banker’s notes to.prove, against 
the joint estate of all the partners, or 
against the separate estate of one partner 
who had actually signed the note, has led 
to the determination of a point of some 
nicety and importance at law, and occa- 
sioned a caset to be overruled, which was 
considered as law for above twenty years, 
and cited as an authority in several legal 
treatises.t 

The note in question was in this form :— 

“I promise to pay the bearer, on de- 
mand, 51., for J. Gierke, R. Mitchell, J. 
Phillips, and T. Smith—Signed, R. 





*. Exparte Buckley in re Clarke, 15 Law Jour. 
3 Cases in Bankruptcy. 

+ Hall v. Smith, 1 Barn. & Cres. 407. 

t Story on Bills, Chitty on Bills, Byles on Bills, 
Sel. Nisi Pr., and Coll. on Partnersh. ~ 





having become bankrupts, the question 
was, whether R. Buckley, the holder of 
the note, was entitled to prove against the 
separate estate of R. Mitchell. Upon 
appeal from the court of reviewto the 
Lord Chancellor, the petitioner’s counsel 
chiefly relied. upon the case of Hall v. 
Smith, which was decided by Justices 
Bayley and Holroyd. In that case a pro- 
missory note beginning,“ I promise to pay,” 
was signed by one partner of a banking 
firm, on behalf of himself and his co-part- 
ners, and it was held, upon a plea in 
abatement of the non-joinder of his co- 
partners, that the party signing was seve- 
rally liable to’ be sued upon the note. 
The decision in that case appears to have 
proceeded on the ground, that the words, 
‘I promise to pay,” imported thatthe party 
signed, promised for himself and others, 
but that he alone promised, and the court 
guarded against being understood to de- 
cide, that one partner signing could make 
a several note for each partner. On the 
other hand, it was submitted that the rea- 
soning on which the case of Hail v. Smith 
was decided, was unsatisfactory ; and that 
if the principle of that decision prevailed, 
the clerks who signed the notes issued by 
the Bank of England, must be personally 
liable. } 

The Lord Chancellor (Lyndhurst) said, 
that if the case had come before him in- 
dependently of the case of Hall v. Smith, 
he should certainly have thought the note 
was a joint note only, but he did not feel 
that he ought to overrule a case which had 
been so long unquestioned. Under these 
circumstances, the Lord Chancellor di- 
rected a case to be stated, for the opinion 
of the Barons of the Exchequer, in which 
the question submitted to them, was in sub- 
stance, whether if an action at law had 
previously to the fiat, been brought by R. 
Buckley, (the holder,) against R. Mitchell 
separately upon the above mentioned note, 
Mitchell would. have had a valid defence 
founded upon the form of the note? Ba- 
rons Parke, Alderson and Platt, after- 
wards, certified to the Lord Chancellor, 
that in their opinion, if an action at law 
had, previously to the fiat, been brought 
by R. Buckley, against R. Mitchell, upon 
the note, Mitchell would have had a valid 
defence upon the form of the note; and 
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the Lord Chancellor ultimately acted 
upon this certificate, and dismissed the ap- 
peal. 

The Lord Chancellor and the Court of 
Exchequer, might therefore be said to have 
concurred in overruling Hall y. Smith, 
and determining, that an action on a 
banker’s note in the ordinary form, must 
be brought against the partners jointly, 
and not against the partner who has signed 
the note separately. 


PRESUMPTIVE EVIDENCE OF DEATH. 


In the case of Watson v. England, re- 
cently reported, (14 Sim. 28,) the Vice- 
Chancellor of England, (Sir Launcelot 
Shadwell,) observed that the old law re- 
lating to the presumption of death, was 
daily becoming more and more untenable. 

The decree had directed the Master to 
inquire, whether one Mary Bilton was living 
or dead, and if dead, when she died. The 
Master reported that she died in 1821, 
“being seven years after she was last heard 
of.” It appeared that the report was 
founded on an affidavit made, not by a re- 
lative of Mary Bilton; but one who de- 
posed, that in 1809 or 1810, when she 
was about 16 or 17 years of age, she clan- 
destinely left the house of her father, who 
was a small farmer in Yorkshire ; and that 
she had notsince been heard of, except that 
in 1814, she wrote a letter to her sister, 
from Portsmouth, which the deponent saw, 
stating that she intended to go abroad. 

The Vice-Chancellor said, ‘It strikes 
me that there is considerable difficulty 
about this case, which, like every case of 
the same nature, must be determined ac- 
cording to its own peculiar circumstances. 
Here a girl about 16 or 17 years of age, 
whose father was a farmer, chose, for 
some reason which does not appear, to 
leave her father’s house, and to go no one 
knows where. 
she was at Portsmouth, and that she then 
intended to go abroad. Therefore, it is 
but reasonable to presume, that all along 
she had been concealing herself, and that 
she never intended to return home. The 
mere fact of her not having been heard of 
since 1814, affords no inference of her 
death; for the circumstances of the case 
make it very probable, that she would be 


But it seems that in 1814, 


‘never heard of again by her relations. 
How can I presume that she died in 1821, 
| from a fact which is quite consistent with 
| her being alive at that time? Owing to 
| the facility which travelling by steam af- 
| fords, a person may now be transported 
‘in a very short space of time from this 
,cuuntry to the back woods of America, 
or to some other remote region, where he 
may be never heard of again,” ’ 
It may, however, be urged that whils 

the facility of travelling enables persons 
rapidly to remove to distant regions ; the 
frequency cf epistolary communication, 
generally transmits intelligence of these 
erratic movements, with equal or greater 
velocity. Flight is more rapid than for- 
merly, but so are the tidings of loss or 
arrival. 








WU. S. District Court. 


[SOUTHERN DISTRICT OF NEW-YORK.] 


Before the Honorable SAMUEL R. BETTS, Dis- 
trict Judge. 


In tue Matter or Nicuouas Lucien 
Merzcer.—16th January, 1847. 


The convention with France of November 9, 1843, 
cannot be executed within the United States, 
without the aid of judicial authority. 

A treaty is the supreme law of the land, and when 
addressed to the courts, supplies the rule govern- 
ing their proceedings, to the same effect as an 
act of Congress. 

The treaty with France creates a case within the 
cognizance of the judiciary, under their organi- 
zation and authority, by the existing laws, and 
the courtstake jurisdiction of the matter therein 
designated, without other appointment by sta- 
tute. 

Depositions taken in France, are competent evi- 
dence upon which a fugitive may be apprehended 
and committed, according to the provisions of the 
treaty. Exemplifieations of such depositions, 
made conformably to the laws and usages of 
France, and authenticated by the scals of the 
judicial functionaries and that of the ministers 
of foreign affairs, may be used on the preliminary 
arrest here, the same as original depositions. 

A fugitive is subject to apprehension and commit- 
ment here, for a crime committed against the 
laws of France, whether or not his acts consti- 
tute a crime under the laws-of this country. 

It is forgery in France, for a royal notary to insert 
in an authentic deed, false facts as being true. 
A person is accused in France, within the mean- 
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ing of the treaty, when charged with the com- 
mission of forgery, although not in accusation 
therefor. 
The treaty takes effect and goes into operation from 
its date. 
Whether the casus federis has arisen, or whether 
the compact will be executed, is a political ques- 
tion to be decided by the President, and the courts 
have no power to direct or contravene his deci- 
sion, in the first instance. Quere, whether 
the judiciary has authority on habeas corpus, 
after the fugitive is under arrest, to prevent his 
extradition, if the President decides to make it. 


Tue circumstances of this application, 
and the points upon which the opinion of 
the court was sought, sufficiently appear 
in the adjudication. 


Berts, District Judge—The United 
States’ attorney of this district, under in- 
structions from the Secretary of State and 
by direction of the President, appeared 
before me, and prayed judicial action on 
a requisition made on the President, 
through the medium of the diplomatic 
agents of the French government. The 
requisition demands, pursuant to the treaty 
of November 9, 1843, between the two 
governments, that Nicholas Lucien Metz- 
ger be delivered up to justice, he being 
charged with having committed the crime 
of forgery in France, and having since 
sought an asylum in the United States, 
and being now found within the southern 
district of New-York. 

The same application had been previ- 
ously made to a magistrate of the state of 
New-York, and his order directing the ap- 
prehension and commitment of Metzger, 
was subsequently set aside by a circuit 
judge, and the prisoner was discharged 
from the arrest, on habeas corpus, upon the 
ground that the judicial authorities of the 
state of New-York have no jurisdiction 
in the case. 

[ granted a warrant for his apprehen- 
sion, and he was brought before me by the 
marshal, accompanied by Messrs. Hoff- 
man and Blunt, his counsel. 

Mr. Butler, the United States’ attorney, 
appeared on behalf of the United States, 
and Messrs. Cutting and Tillouw, in sup- 
port of the requisition, onthe part of the 
French government. 

The counsel for Metzger took excep- 
tion to the competency of a judge of 
the United States, to grant a warrant of 





arrest, and also to the adequacy of the 
evidence produced, to justify the com- 
mitment of the accused. 

The discussions of the various topics 
brought in review, have been marked with 
great learning and ability, and were pro- 
longed, (several adjournments interven- 
ing,) from the 10th to the 28th of De- 
cember. 

The counsel, on both sides, supported 
their arguments by numerous citations of 
treatises on international law; treaty 
compacts between the United States and 
foreign powers, and those between fo- 
reign powers alone; diplomatic corres- 
pondences ; executive and legislative do- 
cuments and debates; the municipal laws 
of France and their explications ; the laws 
of the United States and of the State of 
New-York, and the decisions of the 
United States’ courts and courts of the 
respective states, and of England. 

It being admitted on both sides, that 
Metzger is now in confinement in this dis- 
trict on civil process, and must remain in 
detention for a considerable period, irre- 
spective of the disposition to be made of 
this application, | have not deemed it 
expedient to defer other public business 
pressing urgently on my time, in order to 
give this case more immediate despatch. 

Having examined carefully the authori- 
ties referred to by counsel, and weighed 
the reasonings submitted to me, I avail, 
myself of the earliest opportunity to state 
the result of my reflections upon the sub-— 
ject. 

The question lying at the foundation 
of all others, and naturally first to be con- 
sidered, touches the jurisdiction of the 
United States’ judiciary over the subject 
matter. 

A treaty under the constitution of the 
United States, may have a double aspect 
and operation. First, that accompanying 
it as a compact between sovereign powers 
and governed by the law of nations; and 
secondly, one equivalent to an act of the 
legislature ; our constitution declaring a 
treaty to be the law of the land, (Art. 6.) 
In the latter case it operates of itself, with- 
out the aid of any legislative provision ; 
but in the former the legislature must exe- 
cute the contract before it can become a 
rule for the courts; 2 Peters’ R. 314. 


| Foster vy. Neilson. 











THE NEW-YORK LEGAL OBSERVER. 


85 





U. S. District Court—In the maiter of Nicholas Lucien Metzger. 





To determine the operation of this con- | 


vention, it must be ascertained whether 
it imports the necessity of judicial aid to 
carry it into execution, and whether it 
communicates that degree of authority, 
which enables the judges of the United 
States as individual magistrates to take 
cognizance of it. @ 

Without inquiring into the polity of 
France, and the probable operation of the 
treaty, in this respect, within her dorin- 
ions, it is manifest that the provision de- 
manding the appreheusion and commit- 
ment of persons charged with crime, can- 
not be carried into. effect in this country, 
but by aid of judicial authority. 

Not only in‘the distribution of the 
powers of our government, does it apper- 
tain to that branch to receive evidence 
and determine upon its sufficiency to ar- 
rest and commit for criminal offences, but 
the prohibition in the constitution against 
issuing a warrant to seize any person, 
except on probable cause first proved, 
necessarily imports, that issuing such war- 
rant is a judicial act. (3 Cranch, 447. 
Amend. Const. Art. 3.) 

It is believed this doctrine is firmly estab- 
lished in the jurisprudence of this country 
and England, in respect to the surrender 
of fugitives from justice, whether the 
obligation to surrender is deduced from 
the law of nations, or is recognized 
only when expressly stipulated by treaty. 
In every authority I have consulted, 
it seems to be regarded as an ele- 
mentary principle, that the exfradition is 
to be effectuated through the agency of 
the tribunals of justice, whose province 
it is to determine the existence of reason- 
able cause for the charge of crime, and 
if there be sufficient evidence to justify 
putting the accused upon his trial. (1 Kent’s 
Com. 37. Story’s Conflict of Laws, § 
627, and note. 1 American Jurist, 297. 
4 Johns. Ch. R. 106, 14 Peters’ R. 540, 
2 Sumn. R. 486. 2 Brookb. R: 494. 1 
New Sessions’ Cases, (England,) 33 Bis- 
sets’ Cases.) , 

Jay’s treaty, as it is usually termed, 
the treaty with England of Nov. 19, 1794, 
introduced the same stipulation in regard 
to the surrender of fugitives from justice, 
tkat is adopted in this treaty. 

The attention of the executive, judicial 
and legislative departments of govern- 





ment, were early aroused to a most excited 
attention to the effect and operation of 
the provision, and to the appropriate 
method of carrying it into execution. 

The British authorities demanded the 
surrender of a seaman—Robbins—on 
a charge of murder committed by him at 
sea, on board au English man-of-war. 

The President invoked the interposi- 
tion of the United States judge of South 
Carolina, to examine the evidence and 
to take order for the arrest of the accused. 

He was apprehended and committed 
upon the warrant of the judge and there- 
upon delivered over by the Deesident to 
the English Government, (Bee’s R. 206. 
1 Hall’s Journal of Jurisp. 13 to 27.) 

The subject was brought before Con- 
gress the succeeding session, and the func- 
tions of the executive and judicial de- 
partments were most thoroughly examined 
and discussed, by men of the highest name 
in the judicial annals of the country. (5 
Wheat. App. 19. U.S. Gazette, &c., 
&c., 1800.) ? 

In looking over the report of the pro- 
ceedings before the United States judge, 
and the debates in Congress, so far as the 
are preserved in the papers of the day, I 
do not find the suggestion made, that the 
apprehension and commitment by the judge 
were not by competent authority. 

The great struggle by counsel before 
the court and in the debates in Congress, 
was to maintain that the offence cherged 
in that case, was triable under our laws 
and in this country, and if not, that it 
belonged to the judiciary and not to the 
executive to decide, whether the casus fe- 
deris existed, and if the accused was sub- 
ject to extradition. These views were 
maintained by Mr. Nicholas, Mr. Gallatin, 
Ed. Livingston and others, and combatted 
by Mr. Marshall, Dana, Otis, Harper, Bay- 
ard and others. 

The House, after a prolonged discus- 
sion, by a vote of 65 to 39, affirmed the 
correctness of the procedure in the case, 
and I do not meet with an instance since 
that period, in which the justness of the 
decision has been called im question. 

I am satisfied, that such also is the sound 
exposition ofthe corresponding provision in 
this treaty, and that the government can 
only fulfil its engagement in this respect by 
the instrumentality of the judicial tribunals. 
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Whether the judiciary can act in the 
matter without direction or express au- 
thorization by Act of Congress, is the next 
question in order, and that on which there 
would seem to be more ditliculty and more 
ground for doubt, but I am persuaded the 
question is susceptible of a satisfactory 
solution. 

The judicial power of the United States 
extends to all cases in law and equity, 
arising under the constitution, the laws 
of the United States and treaties made 
under its authority, (Const. Art. 3. 2 Dall. 
475.) 

A case arises under the constitution or 
a treaty, when the subject matter in con- 
testation is controlled by either, or the 
correct decision of it depends on their 
construction. (3 Story’sConst. Law, § 1640, 
1642. 9 Wheat. R. 819. 14 Peters’ R. 
540.) 

But although a subject comes within 
the scope of the powers of the judiciary, 
and is properly referrible to their autho- 
rity, still itis a cardinal principle of our 
jurisprudence, that no subordinate court 
or magistrate, can take cognizance of it 
without express authorization by, law. 

The Supreme Court being created by 
the constitution, may derive jurisdiction 
directly from its authority, and may proba- 
bly without the aid of the legislature, sup- 
ply the law of procedure necessary to the 
exercise of such jurisdiction. (2 Dall. 
R. 419. 12 Peter’s R.657.) 

But all tribunals inferior to the Supreme 
Court, receive their creation and allot- 
ment of jurisdiction from Congress, and 
can exercise no other than such as is con- 
fided to them by law. The constitution 
and law must accordingly concur in con- 
ferring jurisdiction, in order to put in ac- 
tion in those courts, the powers imparted 
to the judicial departments. (1 Wash. 
R. 232. 1 Paine, R. 145. 1 Brookb. R. 
203. 3 Wheat. R. 336, 5 Wheat. R. 76. 
1 Peters’ R. 545. 12 Peters’ R. 72.) 

The further general principle is equally 
settled, that after a court is established and 
its jurisdiction designated, it takes cogni- 
zance of all matters then existing or after- 
wards arising, which fall within the scope 
of its powers, without those particulars 
being assigned to it by special appoint- 
ment of law. 

This is so, in respect to cases of com- 
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mon law and admiralty jurisdiction; (1 
Mason R. 96; ibid. 360, 5 Mason R. 35. 
Gilpin R. 477. 3 Dall. R.6; ibid.54. 9 
Wheat. R. 931. 12 Wheat. R.136. 12 
Peters’ R. 627,) and the like doctrine is 
applicable to cases of criminal jurisdic- 
tion, (1 Gall. R. 488. 7 Cranch R. 32. 
3 Wheat. R. 33g 5 Wheat R. 76. 11 
Wheat R. 467.) 

The judiciary act of Sept. 24, 1789, 
and subsequent statutes organizing the 
courts of the United States, and distribut- 
ing amongst them the subjects over which 
their jurisdiction may be exercised, allot 
to the circuit and district courts, cogni- 
zance of all crimes ard offences cognizable 
under the authority of the United States, 
and accordingly, transactions declared by 
law to be offences occurring in foreign ter- 
ritories, on the high seas or elsewhere, 
fall necessarily within the criminal juris- 
diction of those courts. They must re- 
ceive complaints, take evidence, issue 
warrants, apprehend and commit persons 
accused of such offences, without further 
authorization for so doing, than their gene- 
ral capacity to take cognizance of crimes. 

The inquiry to be answered then is, 
whether the provisions of this convention 
create a case, upon which that criminal 
jurisdiction attaches. 

The authorities quoted, have relation 
generally to legislative enactments, as be- 
ing necessary to enablethe tribunalsto ex- 
ercise their jurisdiction, yet it is manifest 
that the aim of the courts in those cases was 
to determine the extent of the inherent 
powers of the judicial department, or how 
far they can exercise powers derived di- 
rectly from the constitution without other 
authorization by law, and reference was 
had to laws created by Congress, because 
in the cases under adjudication, there was 
no other source from which the law re- 
quired, could emanate. 

Treaties are placed by the constitution 
in the same rank with Acts of Congress, 
and even the Constitution itself, for by the 
sixth article it is declared, that “ this Con- 
stitution and the laws of the United States, 
which shall be made in pursuance thereof, 
and all treaties made, or which shall be 
made, under the authority of the United 
States, shall be the supreme law of the 
land.” 

It has been repeatedly decided by the 











THE NEW-YORK LEGAL OBSERVER. 


87 





U.S. District Court.—in the matter of Nicholas Lucien Merzger. 





supreme court, that under this provision 
of the constitution, a treaty becomes equiv- 
alent to a law of Congress, and when its 
stipulations apply, they must be observed 
and enforced by the courts in adjudging. 
as well upon individual rights as those of 
the nation. (1 Cranch R. 109,110. 2 
Peters’ R. 314.) 

A great distinction exists between the 
effect and operation of treaties under 
our Constitution, and that given them in 
England. (3 Story Const. Law, § 1515.) 

In that country, a treaty is regarded, 
only as a contract addressed to the politi- 
cal power, and an act of Parliament is 
required to give it effect zfra territorially, 
(1 New Sessions’ Cases, 33,) but in the 
United States, provisions ina treaty ad- 
dressed to the judicial power become a 
rule of law of themselves, and are car- 
ried into execution by that department 
without other direction or authority. (2 
Peters’ R. 314.) 

The engagements of this treaty are ac- 
cordingly to be accepted by the court, the 
same as if they were incorporated in a 
statute, and it is not supposed that a rea- 
sonable doubt could be entertained, if. a 
law of Congress had directed the President 
to deliver up fugitives from justice, pro- 
vided “the fact of the commission of the 
crime charged against them, shall be so 
established as that the laws of the country 
would justify their apprehension and com- 
mitment for trial, if the crimes had been 
here committed,” but that it must apper- 
tain to the judicial tribunals to ascertain 
such fact, nor but that the authority so to 
do, resulted from their organization and 
appointment to take jurisdiction of all 
crimes and offences, cognizable under the 
authority of the United States. 

It by no means is a necessary ingredi- 
ent to the jurisdiction, that the court or 
magistrate should have power to punish 
as well as arrest for the crime. 

Under this general authority, judges 
and magistrates take cognizance of of- 
fences charged upon a person, and if it 
appears that the erime was committed, or 
is properly triable in a different district, 
they remit the prisoner out of the jurisdic- 


dwelt upon in the argument, as being in 
their nature merely executive acts, or en- 
gagements to perform future acts, are 
within the ordinary acceptation of national 
contracts, and operate only upon the po- 
litical power of the country. Contracts of 
that description cannot be always per- 
formed without the aid of legislation, 
either in this country or France. 

But the treaty also embraces the fur- 
ther provision requiring the investigation 
of charges of crime, and the arrest and, 
imprisonment of the accused, as for trial 
and in that respect, in this country, it 
drops the character of a contract merely, 
and assumes that of a municipal law ad- 
dressed to the civil magistrates. 

The like provisions in Jay’s treaty, was 
so accepted and acted upon. <A judge of 
the United States took cognizance of the 
matter, under authority of the treaty law 
alone, (Bee R. 206. 1 Hall’s Jour. of 
Jurisp. 13. 5 Wheat. App. 19,) and no 
where, in the severe scrutiny the subject 
underwent, does it appear, an objection 
was raised to the competency of the judge 
to arrest and commit, by virtue of that law. 
(Review of Proceedings by Marshall after- 
wards Ch. J.,) 1 Hall’s Jour. Jurisp. 27.) 

So other eminent judges have recog- 
nised a treaty as supplying all the law 
necessary to compel them to interfere, 
and cause the apprehension of fugitives 
from justice, (2 Sumner R. 486. 2 Brookt. 
R. 494.) | 

Without pursuing the argument fur- 
ther, I feel prepared upon these princi- 
ples and authorities, to declare that the 
duty devolves on me, under the authority 
of this treaty as a law of the land, to take 
cognizance of the requisition and charge 
laid before’ me.. 

The only remaining topic involved in 
the case, of a strictly judicial character, 
relates to the sufficiency of the evidence 
produced ‘against the accused, to autho- 
rize his apprehension and commitment. 

The evidence relied upon in support of 
the requisition consists in official docu- 
ments transmitted from the keeper of the 
seals, minister of . justice in France, 





through the minister for foreign affairs, to 


tion of the arresting tribunals to that within | the French minister in the United States, 
which the offence was committed, (2 L. | and by him delivered to the Vice-Consul 


U. S. 62, § 33.) 
Those compacts in the treaty, so much 


|of France in this city, to be produced 
| before the proper tribunal here. 
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The oral testimony of two or three wit- | unsettled question, (Wharton Cri. L. 125,) 
nesses was also taken before me, auxili-| but it does not arise for investigation in 
ary or suppletory to the documentary | this state of the case. 
proofs. The testimony of the witnesses on de- 

The counsel for the accused ground | position and orally before me, might well 
themselves with strong assurance, upon | authorize detaming the accused, to give 
objections to the competency of the do-|.opportunity for additional proof if not 
cumentary proofs, for the want of proper | deemed sufficient to justify his absolute 
authentication, and because not originally | commitment for trial. (1 Burr’s Trial, 
taken in due form of law, and to the in- | 16) } 
adequacy of the oral evidence, to justify| ‘Phe Vice-Consul of France, Mr. Borg, 
his apprehension. testifies that he has received official infor- 

It would prolong this opinion to an un- | mation from his government, that the ac- 
reasonable extent, to take up and consider | cused stands charged with the crime of 
consecutively the positions maintained | forgery of authentic deeds and instru- 
upou these topics. ments, committed by him in France in 

I shall limit myself to statmg general | numerous cases, in his capacity of royal 
results with the leading considerations | notary, and also with forgery of com- 
tending to support them, and not attempt | mercial and bank paper, since November 
to discuss the particular points with ful-| 9, 1843, and that he fled fiom the justice 
ness. of that country and has taken refuge in 

It will be proper first to notice the rules , this, and the witness has reason to believe, 
which in our law describe or fix the cha-| and does believe, such to be the facts. 
racter or kind of evidence necessary on; Mr. Karst proves his personal acquain- 
such preliminary proceeding, and the de-| tance with the accused at Sarreguemines, 
gree or amount of evidence, required to| in France, for many years, where the wit- 
support a charge of crime and justify the | ness knew him acting in the official char- 
apprehension of the accused and his de-| acter of a royal notary. Witness was 
tention for trial. defrauded by him im a transaction, as no- 

Under our system of jurisprudence, no | tary, of 20,000 francs. 
testimony is received on the trial of a| ‘The accused absconded from France, 
criminal charge, unless delivered on oath | in February, 1844, and witness pursued 
in presence of the accused, but a com-| him through Belgium, Prussia and Eng- 
plaint or charge of crime may be made land, to the United States. The accused 
ex parte on athidavit, and one magistrate | travelled under a feigned name. He left 
may act on depositions made before | a wife and child residing m France, and 
another, within or out of the jurisdiction | was charged with various crimes at the 
of the examining magistrate, to issue his | time he privately left there. 
warrant of arrest and commit the accused | Evidence creating a strong suspicion 
for trial. (4 Cranch R.129. 1 Chitty Cr.| that a felony has been committed, and 
L. 34, 87. 1 Burr’s Trial, 12, 16.) Nor) that it was perpetrated by a particular 
need the evidence approach that full proof person, will warrant his apprehension 
necessary to justify a conviction. | without direct proof of the corpus delicti. 

The Constitution requires no more than | (1 Burr’s Trial, 12, 16.) - 
that probable cause be shown to authorize | The report of the trial of Col. Burr, 
an arrest (Amend. 6,) and probable cause | before.Ch. Justice Marshall, is referred to 
is deduced from a state of facts and cir-| the more frequently for principles govern- 
cumstances which afford reasonable | ing incipient proceedings in criminal cases, 
grounds of suspicion of guilt. (1 Burr’s | because the questions were discnssed by 
Trial, 11, 14, 16. 4 Cranch R.129. Bar-| eminent counsel, and that distinguished 
bour Cri. L. 455, 492, 496. 4 Blacks. by | judge gave every point a careful consider- 
Chitty, 235.) Dalton holds that a magis-| ation, delivering his opinions upon them 
trate must commit when there is just in writing. 
ground for suspicion. (Dal. J. Ch. 164.) | Admitting the proofs of this class, to be 

Whether further proofs must not be inadequate to justify the detention of the 
given to justify an indictment, may be an| accused, I think the documentary evi- 
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dence furnished by the French govern- 
ment, is legally admissible. 

The counsel for the accused have rea- 
soned this point, on the assumption that 
the statute law of the state of New-York 
supplies the rule of decision which this 
court must observe, in this respect, under 
the direction of the judiciary act, § 34, 
and that these proofs are not authenti- 
cated conformably to the requirements of 
that law. 

Chief Justice Marshall decided that the 
section has no relation to criminal cases, 


(1 Burr’s Trial,) and indeed it is a settled |. 


doctrine that the state laws do not ex pro- 
prio vigore affect the procedure of the 
United States courts, in any description of 
actions. (10 Wheat. 1; ibid. 51. 9 Pe- 
ters’ R, 329, 1 How. R. 304, 323.) 

‘It is not controverted, but that evidence 
might beso taken in France, pursuantto the 
laws of that country, as to be admissible 
in our judicatories, to support charges of 
crime preferred under the treaty. 

Nor do I understand the objection 
raises any question touching the regula- 
rity of the proceedings, in the present 
case before the juge d’instruction. His 
authority is clearly stated in the code, and 
the method of procedure there indicated 
appears to have been carefully observed, 
(Code d’inst Cr. art. 70,71,76, par Rogron.) 

The depositions were signed by the wit- 
ness, the judge and clerk, at the same 
time, and the most commendable caution 
was exercised in making their contents 
clearly known to each witness before they 
were completed. 

These documents are furnished pursu- 
ant to instructions of the Secretary of State 
of the United States, to the French min- 
ister on the 4th of December 1844, and 
unless the rule of law is imperatively so, 
they ought not to be subjected to a com- 
plete conformity with our usages or those 
familiar to the common law, in all the for- 
malities of authentication. 

All that can be reasonably exacted is, 
that the documents offered as evidence on 
this preliminary inquiry, be clothed with 
-all substantial proof of verity. 

It is proper, first, to notice the method 
of verification adopted and then consider 
its legal effect. 

The documents consist of the original 
mandat d’arret, issued against the ac- 





cused by the judge of instruction, under 
the seal of the cour civil d’instruction of 
Sarreguemines and subscribed by him, 
and of copies of the depositions heard 
“ dans la procédure instruite.” 

The Procureur du Roi for the depart- 
ment of Sarreguemines, made a requisi- 
tion under his hand and official seal on the 
Greffier of the tribunal, to deliver a copy 
of the depositions, taken in the matter to 
be “certifiée conforme purlui.” Dupin, 
the Greffier, adds to the depositions, “‘ pour 
copie conforme” delivered at the request 
of the Procureur du Roi, to which he sub- 
scribes his name and affixes the seal of the 
tribunal. 

The chief of the bureau of the minis- 
ter of justice and keeper of the seals, 
Laudy, certifies to the act of the Procu- 
reur du Roi and of the Greffier, “vu pour 
legalisation,” of their respective signatures, 
and subscribes his name and affixes the 
seal of the bureau. 

The chief of the Chancellerie, De La- 
marre, under the seal of the ministry of 
foreign affairs, and by authorization of the 
minister, certifies in the same form to the 
signature of Laudy. : 

Mr. Borg and Mr. Barthelemy, (formerly 
an advocate in ,France,) both examined 
before me, testify that the seals and certi- 
ficates attached to these papers, are the 
regular and accustomed methods of authen- 
ticating like documents in France, and 
that the seal of the ministry of foreign re- 
lations is the highest seal employed in 
France for these purposes. 

The French law books also speak of it 
as the great seal, and that it verifies public 
acts, &c., but distinguish as le petit sel, 
that which is affixed to judicial acts, ema- 
nating from the royal jurisdiction, (Dict. 
du droit. Donisart, Merlin Repert. voce 
sceau sel.) 

A “ procédure instruite” before a tribu- 
nal in France, has more the character and 
formalities of a trial than the proceedings 
under our laws, before a magistrate on a 
charge of crime. 

The proceedings before a judge of in- 
struction are to be enregistered, (which is 
copying or transcribing them on the mi- 
nutes of the court. (10 Merlin Repert. 
347, et suiv,) whenever an expedition or 
copy is required by the proper authority 
(Codes par Bacqua, p. 707, art. 7.) 
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“Une copie conforme,” is a copy collated 
or compared with the original, by the 
Grefiier\ and has all the characteristics 
of an exemplification from a record under 
our laws, (Dict. de droit. 4 Merlin Repert. 
442, 443, arts. 1, 2. 6 Merlin Repert. 
440, 443, § 1, & § 4,) and the certificate 
of the Grefier to that effect, imports all 
that is demanded here to authenticate an 
exemplification of a record. 

So also the concise certificate of the 
keeper of the seals, is equivalent to our 
extended formulas. 

Vu pour legalisation, signifies that the 
high functionary charged with that service 
has inspected the certificates, and found 
them /ega/ in form and substance, contain- 
ing every requisite to give them full credit 
and validity. 

Légdlisation, c'est Vattestation que 
donne un officier public de la vérité des 
signatures apposées 4 un acte, ainsi que 
des qualités des ceux quil’ont fait et recu, 
afin qu’on y ajoute foi dans un autre pays. 
(16 Merlin Repert. p. 403. 3 Donisart 
Coll. Jurisp. p. 85.) 

A greater amplitude of phraseoldgy 
would not have expressed with more dis- 
tinctness and certainty all the essential 
parts demanded by our law in such veri- 
fication, and I am not aware that any set 
form of words is necessary in any system 
of jurisprudence, to authenticate a public 
act or document. The fixed meaning of 
the phrase vw pour legalisation, in the 
French jurisprudence, gives to an authen- 
tication so made by the keeper of the seals, 
all the Weight of verification which can 
be attached to the acts of that high func- 
tionary. 

Lhold then, that these documents exhibit 
satisfactory evidence that the depositions 
were taken by the judge named therein 
in due form of law, and that he had com- 
petent authority to take them, and that ex- 
act and full copies are furnished from the 
appropriate court or minister, by the pro- 
per oificer. 

And upon the strict rules of evidence 
obtaining in our courts, they are sufficiently 
authenticated to be received as evidence 
here. (2 Cranch R, 187, 238. 3 Wash. 
R. 201. 3 Cowen & Hill’s notes to Phi- 
lips Ev. 1123.) 

These facts are clearly proved by this 
evidence. That the accused was charged 





or “ inculpé” with commission of forgery 
in France, in the exercise of his functions 
as notary, and in drawing up and execut- 
ing acts or instruments appertaining to 
his ministry or official trust, and with 
forgery of commercial and bank paper, 
and with having made use of forged acts 
or instruments. . 

The facts proved against the accused 
in support of these charges are, that in re- 
peated instances after the 9th of Novem- 
ber, 1843, he prepared and had com- 
pleted, in his capacity of notary, authen- 


}tic deeds, by which, various individuals 


pledged or hypothecated their property 
to secure alleged loans of money, and that 
the deeds declared the sums loaned and 
so secured, were at the time of making 
them, actually paid over in specie to 
the borrowers, and that two witnesses 
were then present and signed the instru- 
ments or authentic deeds, and that these 
declarations are false. 

It appears, that by the laws of France, 
these notarial acts, become entitled to re- 
gistry, and have similar force and effect 
with records of common law courts. 
Their verity cannot be impeached except 
for forgery. (Bacqua Code des Officiers 
Ministeriels, p. 864, art. 19.) Accordingly, 
the code penal denounces a falsification 
of these acts, by notaries, a forgery or 
faux, and subjects'the guilty officer to in- 
famous punishment. (Code Penal, arts. 
145, 146, 147,) and also for making use 
of the forged acts or deeds. (Art. 148.) 

The Court of Cassation in exposition of 
the law, decided that a false declaration 
of the presence of two witnesses, on the 
execution of such notarial acts, is a for- 
gery within the terms of Art. 146, as 
“ constatunt comme vrais des faits faux.” 
(Explication de Code Penal, par Rogron, 
p. 57.) 

Official notarial acts being by the 
French system the common mode of au- 
thenticating couveyances, devises and con- 
tracts of every description, the conduct 
of such officers would appropriately be 
brought under the severest supervision of 
the law. ° 

Notaries are officers of high dignity 
and confidence, appointed for life, and 
charged with the most delicate and im- 
portant functions in respect to individuals 
and the public. They have always been 


~ 
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as well antecedent to the compilation of 
the codes, as since, subject to criminal 
prosecution for malversation in office. (3 
Donisart Coll. Jurisp. 434, 457. 21 Mer- 


lin Repert. 320, 367,) and it is, therefore, 


uo way surprising that transactions which 
under our code might be only a misde- 
meauor or malfeasance, rendering the of- 
ficer liable to a civil action, should in 
France be visited with all the consequences 
of an infamous crime. 

I have, accordingly, no hesitation in de- 
claring that the evidence before, me, 
amounts to probable proof that Metzger 
committed in France the crime de fauz, 
named in the treaty, and would justify 
his apprehension and commitment for trial 
therefor, if under our laws those acts had 
been crimes, if committed here. 

The topics already disposed of, embrace 
all those legitimately belonging to the judi- 
cial authorities, to investigate and de- 
termine. 

The other points debated on this hear- 
ing, are of a diplomatic character, and it 
is the province of the President, at least 
in the first instance, to decide them at his 
discretion. 

Whether the government is bound by 
the treaty compact, to deliver up the ac- 
cused for offences committed by him in 
France, which are not crimes by our laws ; 
whether he is within the description of 
persons named in the treaty as subject to 
extradition; whether the treaty went into 
operation and became obligatory from its 
date, or from its ratification by assent of 
the Senate, or other period posterior to 
the date; and finally, whether the obliga- 
tions assumed by the treaty will be ful- 
filled or not, are considerations addressed 
to the political department of the govern- 
ment. . 

Over these questions, the judiciary has 
no immediate control or jurisdiction. 

The casus federis of the treaty, may 
be ever so manifest, yet under the polity 
of our goverument, it in no way apper- 
tains to the judiciary to direct or contra- 
vene the action of the executive depart- 
ment in respect to it. 

The judicial authority can only be in- 
voked incidentally and indirectly, to pass 








can be reviewed and adjudicated upon in 
courts of justice. 

It seems to be conceded in Robbins’ 
case, (Bee R. 266,) that a person under 
arrest, for the purpose of being delivered 
up under the treaty with England, of No- 
vember 19, 1794, was entitled to the writ 
of habeas corpus, and the judgment of 
the proper tribunal, whether the arrest 
was justified by law. “That inquiry would 
probably also involve the consideration of 
the competency of the executive autho- 
rity to hold him in arrest, or deliver him 
over to be transported out of the United 
States. 

The English courts grant the writ in 
like cases, (1 New Sessions Cases, 337,) 
but as already noticed, they proceed upon 
the principle that the extradition can only 
be made, when authorized by act of Par- 
liament, passed in execution of treaty en- 
gagements. 

If a writ of habeas corpus should be ap- 
plied for in this case, the application must 
in the first instance, as the United States 
Courts in this district are now constituted, 
b@addressed to me; and asthe counsel 
on both sides have thoroughly examined 
every question connected with the subject, 
I deem it advisable now, to pronounce 
my opinion upon the entire case, that no 
other procedure may be taken with a 
view to my further action in the matter. 

I shall limit my attention to three pro- 
positions conténded for in behalf of the 
accused, and claimed by his counsel to 
be, if not clearly in his faver, yet to 
place the authority of the executive over 
him, under the treaty, in so doubtful a 
light as to entitle him to a discharge. 

The first position is, that the true con- 
struction of the treaty in connection with 
the proviso, to the first article, is, that a 
person is not subject to extradition, unless 
the facts proved against him, constitute in 
the country where he is arrested, one of 
the crimes named in the treaty. 

In the present case, I do not think suf- 
ficent evidence has been produced to es- 
tablish probable cause of suspicion, that 
the crime of forgery defined by our laws 
has been committed by the accused. 

The exemption of the accused for this 


upon such provisons of a treaty, and it is | cause, was urged with great confidence by 


but in that manner that acts of the Pre- 
sident in execution of a treaty contract, 


his counsel, but the point does not impress 
‘my mind as resting upon a just exposition 
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‘of the treaty, or demanding of me more 
than a brief statement of the reasons 
which prevent my acceding to that inter- 
pretation. 

The -preamble expounds clearly the 
motives upon which the Convention was 
founded. Each nation was desirous that 
malefactors should find no shelter in the 
territories of one, against punishment for 
crimes committed within the dominions 
of the other, and the high contracting 

arties manifest most unequivocally their 
intention to remove fugitives from their 
place of refuge, in order to bring them 
within the operation of the laws they had 
violated. the purpose of each was, to 
maintain the justice of their own country 
and secure the sanctions of their laws 
within their respective dominions. 

To attain this object, the concession of 
the privilege is made mutual and recipro- 
cal, each engaging to deliver to the jus- 
tice of the other, persons who, being ac- 
cused of the crimes enumerated com- 
mitted within the jurisdiction of the re- 
quiring party, shall seek an asylum or ge 
found within the territories of the other. 

The terms employed in the treaty ap- 
pear to me, to carry out this purpose with 
a clearness and precision, which scarcely 
admit of misconstruction. . 

I should also infer that the proviso 
which is claimed to include the qualifica- 
tion urged in behalf of the prisoner, was 
framed ex industria to avoid the construc- 
tion sought to be put upon it. 

As in the body of the article, the observ- 
ance of the laws of the place of refuge 
is exacted in pursuing the apprehension 
and detention of the fugitive, it appears 
to have been thought expedient to mark 
by definite directions, that those laws were 
to furnish the method of procedure only, 
for the proviso declares, that they shall 
be applied to the investigation of crimes 
committed abroad, as “ifthe crimes had 
been committed” where the arrest was 
made. 

The matter to be inquired into and ad- 
judged, obviously is, therefore, the fact of 
the commission of the crime charged, 
within the dominions of the party requir- 
ing the surrender of the fugitive, and ac- 
cordingly the laws of France afford the 
basis of the inquiry in this case, and not 
those of the United States. 





If an ambiguity should be detected in 
the language used in these engagements, 
the fundamental doctrine applicable to all 
contracts, would bave its effect here, and 
the compact would be expounded accord- 
ing to the understanding and iutent of the 
parties, gathered from the whole Conven- 
tion; and their concurrent and subsequent 
acts in execution of it, would be received 
as forcible presumptions of its true mean- 
ing. 

As already intimated, I am satisfied that 
the crime de faux, named in the treaty, was 
committed by Metzger in France, and he 
accordingly, in this respect, was within 
the provision of the treaty. 

he further position, taken for the 
prisoner, that he does not come within 
the description of persons whose surren- 
der the French government is entitled to 
claim under the treaty, rests upon ques- 
tions strictly technical, artificial and ver- 
bal, and involves no principles of general 
jurisprudence. 

It is in effect, a question of procedure 
or practice, properly referable to the 
special laws or usages of the French tri- 
bunals and authorities. 

The terms of the treaty are “les indi- 
vidus accuses, les individus qui accusés, 
les individus qui seront accusés,” &c., &c., 
shall be delivered up to justice, and the 
point raised upon these expressions is, that 
by the French law, only a party “en accu- 
sation” is “ accusée” in the acceptation of 
the term, in the penal code and in the usa- 
ges the of tribunals ; and that accordingly 
his surrender cannot be demanded by the 
French government or made by ours, until 
proceedings in justice inculpating or cri- 
minating him, have been so far pursued that 
he is mis en accusation, equivalent in our 
law to indicted or arraigned. 

Such, it is proved by Mr. Bartholemy, 
is the understanding of the term by the 
bar and courts in France; incu/pé and 
prévenue, designate persons against whom 
criminal charges or proceedings are insti- 
tuted, up to the period the charges are 
acted upon by the “ Chambre de Conseil,” 
and an accusation is decreed by it, and 
then and not before, they become accusécs. 
(Code d’inst. Crim. arts. 127, 128. 241. 
265.) ’ 

There may exist in France, from posi- 
tive appointment of law, or usage in re- 
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spect to the term aceuseé, an import in the 
idiom of the tribunals different trom what 
it bears in the literature of the language, 
and one which it may be difficult for a 
foreigner to apprehend. i 

It is a fact of common occurrence in 
the arts and professions, for words to be 
diverted from the signification recognized 
by the standards of the language and fa- 
miliar use, and to acquire one entirely 
arbitrary in that relation, arid with my 
limited means of we the technica- 
lities of a foreign forum, I shall carefully 
abstain from pronouncing upon the just 
force of this term in that application. 

It may not, however, be improper to 
notice that Rogron (Art. 91. Code d’inst. 
Crim., note) remarks on this subject, that 
usually (en général) a person is said to be 
inculpé, when under a charge which may 
compel him to appear before the juge 
d’instruction; and prévenue, when he has 
been already subject to like orders ; and 
accusée when remitted to the court of as- 
sizes by a decree of accusation. 

It would thus seem, that the distinction 
in the dialect of the courts, amounts to lit- 
tle more than a convenient distribution 
of phrases, and is not an appellation fixed 
determinately by law. 

The French jurists note a difference in 
the word accuseé as a participle, and a 
substantive, and previous to the adoption 
of the code, it was only in the latter appli- 
cation, /’accuseé, that it imported the party 
was decreed in accusation, whilst in the 
former sense, it embraced both inculpé and 
prévenu, and denoted an individual com- 
plained or informed against for or charged 
with the commission of a crime. (1 De- 
nisart, 38—41. Dict. de Droit.) The dic- 
tionaries de Trevoux, (avocat) Descerrie- 
res, (avocat) and of Chambaud, Boyer, 
aud the Academy, all note the same dis- 
tinction. 

Since the codes were in force, the usage 
has been more uniform to limit the term 
accusee to persons in accusation or in- 
dicted. (1 Merlin Repert. Jurisp. Dict. 
de Droit.) ¢ 

These verbal disquisitions are, how- 
ever, a most bag uammunge method of de- 
termining the import of language em- 
ployed in a treaty designed to adjust in- 
ternational interests of high importance 
and gravity. 





The meaning of words not necessarily 
technical or professional, (like the descrip- 
tion of crimes) will be sought for, in the 
general scope of the instrument and the 
intention of the high contracting parties, 
directly expressed or evinced by concomi- 
tant and subsequent acts. 

It is most manifest that the controlling 
purpose of the engagements was, to ren- 
der the advantages of the great principle 
fixed by the contracting parties, mutual 
aud reciprocal to the fullest extent. 
Whatever privilege one acquired, he 
yielded the same in return to the other. 

There can be no doubt upon the con- 
tract with us, that the United States has 
the right to demand of France the sur- 
render of persons charged or complained 
against, according tothe provisions of the 
treaty, without regard to the state of pro- 
secution in this country or whether any 
has been instituted or not. 

Presenting a complaint with evidence 
to support it, is a charge or accusation ac- 
cording to our laws, and it may be as well 
made in the first instance, before the 
French tribunals as our own. The words 
charged, used in the preamble, and ac- 
cused in articles 1 and 2, are of the same 
import in that connection. 

. The word accusee is in both instances 
adopted by the contracting parties as the 
concurrent and equivalent expression in 
the French language, and the meaning in- 
tended to be applied to the term at 
the time, must prevail in the construction 
of treatises equally with other agree- 
ments, 

The French goyernment now formally 
demands the surrender of Metzger, as 
being within the purview of the treaty, 
although he is not technically en accusation 
before the courts of that country, and the 
President of the United States avows 
his readiness to fulfil the engagement in 
that sense, and both the high contracting 
parties in this solemn manner, signifying 
their construction and acceptation of the 
undertaking, I should not hesitate even if 
an ambiguity attached to the language em- 
ployed, to give it that force and effect. 

But having no doubt in my own mind, 
I should, independent of that solemn cor- 
roboration of the exposition I give the 
treaty, declare that Metzyor is a person 
accused of the crime of forgery committed 
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in France, and in this view subject to the 
operation of the treaty. t 

The remaining consideration relates to 
the period at which the treaty took effect. 
The crimes proved against the accused, 
were committed by him subsequent to the 
date of the treaty, but prior to its ratifica- 
tion by the President, with the advice and 
consent of the Senate. 

It would be an useless labor to quote 
the opinions of forgign publicists on this 
question, or to spread upon this opinion 
an extenso the reasonings of American ju- 
rists, or the judgment of our judicatories 
upon the subject. ' 

All that has been written abroad has 
been examined and discussed with great 
care and sagacity, by our courts and ju- 
rists, and in my opinion, the principle is 
conclusively settled, that a treaty is to be 
regarded as taking effect from its date, 
unless a different period is fixed by the 
contracting parties, or must be adopted 
in order to fulfil their manifest inten- 
tion. 

It must necessarily be, in effect, a ques- 
tion of intention, and public law the same 
as municipal, implies the intention of the 
parties to be, (when not defined by them- 
selves,) that their contracts shall have 
effect from the time of ,execution. (1 
Kent Com. 169. Wheaton’s Elements 
International Law, 306. 2 Elliott Dipl. 
Code, 409, 410. 1 Wash. R. 243, 6 
Peter’s R. 757.) , 

The principle is the same, when the 
contract is entered into through the in- 
termediation of agents, and their acts are 
to await confirmation or ratification by 
their principal before becoming complete, 
for it is a maxim of the law,. that omnis 
ratihabitio retro trahitur, and the obliga- 
tion goes into force as if perfected at its 
formation. 

Moreover, this like other arrangements 
between the parties, is to be interpreted 
and carried into effect, conformably to 
their purpose, disclosed in the terms of 
the contract or derived from other evi- 
dence. : 

The 5th article by prohibiting the opera- 
tion of the treaty anterior to the date, af- 
fords a violent presumption that the par- 
ties contracted with the understanding 
and intent, that it should take effect at its 
date, and this interpretation is further- 





more assented to and acquiesced in by 
their proceedings on this application. 

- Both parties msist that the treaty is ob- 
ligatory from the time it was signed, and 
although such act of the parties cannot 
avail to the prejudice of others, whose 
rights are affected by the treaty, yet it is 
a circumstance entitled to be regarded on 
an inquiry into the motives which go- 
verned the creation of the compact. 

The result of my reflection upon the 
entire subject is, that if the President in 
his discretion determines that the casus 
JSederis of the treaty exists, and that Metz- 
ger ought to be delivered up to the French 
government, there is nothing shown in 
this case which entitles him to the inter- 
ference of the judiciary to prevent the de- 
cision being carried inté execution. 








In Chancery. 





Before the Honorable R. HYDE WALWORTH, 
Chancellor of the State of New-York. 


Cuartes Partrince y. Menck e¢ al.— 
25th January, 1847. 


JURISDICTION——-TRADE MARKS—INJUNCTION. 


A court of equity has the power to interfere to pre- 
vent the pirating of trade marks. 

The question, in such cases, is not whether the corn- 
plainant was the original inventor or proprietor 
of the article made by him, upon which he puts 
his-trade mark, or whether the articles made and 
sold by the defendants under the complainant’s 
trade mark is an article of the same quality or 
value ; but the court proceeds upon the ground 
that the complainant has a valuable interest in 
the good will of his trade or business, and that 
having appropriated to himself a particular label 
or sign, or trade mark, indicating that the article 
is manufactured or sold by him or, by his autho- 
rity, or that he carries on business &t a particular 
place, he is entitled to protection against a de- 
fendant who attempts to pirate upon the good - 
will of the complainant’s customers or the patrons 
of his trade or business, by using the same with- 
out his consent or authority. 

Where there is a doubt as® whether the complain- 
ant’s trade mark has beén actually pirated in 
such a manner as to be likely to impose upon his 
customers, the court will not grant or retain an 
injunction until the cause is heard upon pleadings 
and proofs, or until the complainant has estab- 
lished his right by an action at law. 

But where the court sees that the complainant’s 
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trade marks are simulated in such a manner as 
probably to deceive his customers, the court will 
interfere to check the piracy at once by injunc- 
tion. 


Tuts was an appeal from an order of the 
Vice-Chancellor of the first circuit, dis- 
solving an injunction, A. Golsh was 
formerly the maker and vendor of a par- 
ticular kind of friction .or loco toco 
matches, in the city of New-York, which 
were put up in small brown paper boxes, 
with a moveable cover of thesame material 
covering about one third of the box from 
the top downwards; and he used a label 
which was pasted on one side, containing 
among other things, the printed words A. 
Gousu’s Friction Matcues, and a wood- 
cut representing a bee-hive, which were 
his trade marks. He subsequently sold 
out to the complainant and T. White, 
and gave tothem the privilege of using 
his trade mark or label. White subse- 
quently sold his interest in the business to 
the complainant, who continued the. busi- 
ness of making and vending the same 
kind of matches; some of which were 
put up and labelled in the same manner. 
Others were put up in the same form, ex- 
cept as to the label and the manner in 
which it was placed upon the boxes. The 
defendants Menck & Backes, subse- 
quently commenced the manufacture and 
sale of a similar kind of matches, which 
were put up in the same manner, in 
brown paper boxes and a cover. Anda 
label was also pasted on one side of each 
box, and containing, among other things, 
the printed words “ A. Golsh,” and a wood- 
cut representing a bee-hive. The use of 
these labels, as the complainant charged 
in his bill, was a pirating of his trade 
marks, and was intended. to deceive pur- 
chasers, and to.induce them to believe that 
the matches so put up and sold by the de- 
fendants, Menck & Backes, were the 
genuine Golsh matches, made and sold 
bythe complainant. The other defendant 
was engaged in the sale of the matches 
of Menck & Backes, and was for that 
reason made a party. The defendants, 
by their answer, denied that their label 
was a pirating of the trade marks of the 
complainant, or that they were intended 
to induce purchasers to believe the matches 
@ld by them, were the matches manufac- 
tured by Golsh or by the complainant, as 





his assignee. But they stated that the 
defendant Backes was the chemist for A. 
Golsh, while the latter was engaged in 
the manufacture and sale of matches, 
which fact was stated on their labels. 
And they insisted that the matches manu- 
factured and sold by them, were made in 
the same manner as those made by Golsh, 
and afterwards by the complainant, and 
were equally good. 


S. M. Woodruff and M. T. Reynolds, 
for appellant. 


Edward Sandford, for »the respon- 
dent. ; 


Tue CHancetitor.—Since the deci- 
sion of this court in the case of Taylor v. 
Carpenter, (in Chan. Dec. 3, 1844,) and 
which was recently affirmed by the court 
for the correction of errors, there is no 
doubt of the power of the court of chancery 
to interfere by injunction to prevent the 
pirating of trade marks. The question 
in such cases, is not whether the complain- 
ant was the original inventor or proprietor 
of the article made by him and upon which 
he now puts his trade mark, or whether 
the article made and sold by the defend- 
ant under the complainant’s trade mark, 
is an article of the same quality or value. 
But the court proceeds upon the ground 
that the complainant has a valuable in- 
terest inthe good will of his trade or busi- 
ness, and that having appropriated to 
himself a particular label or sign, or trade 
mark, indicating to those who wish to give 
him their patronage, that the article is 
manufactured or sold by him, or by his 
authority, or that he carries on business at 
a particular place, he is entitled to protec- 
tion against a defendant who attempts to 
pirate upon the good will of the complain- 
ant’s friends, or customers, or the patrons 
of his trade or business by sailing under 
his flag without his authority or consent. 

In many cases it may be difficult to de- 
termine whether the complainant’s trade 
mark has been actually pirated in such a 
manner as to be likely to deceive and im- 
pose upon his customers; or the patrons 
of his manufactures or business. And 
in cases of doubt, the court should not 
grant or retain an injunction until the 
cause is heard upon pleadings and proofs, 
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or until the complainant has established 
his right by an action atlaw. But if the 
court sees that the complainant’s trade 
marks are simulated in such a manner, as 
probably to deceive his customers, or the 
patrons of his trade or business, the piracy 
should be checked at once by injunction. 
In this case | am not satisfied, that the 
label used by the defendants will probably 
have the effect to deceive and impose upon 
those, who are in the habit of buying and 
using the matehes, made and sold by the 
complainant, by inducing them to believe 
they are of his manufacture. 

I do not find it distinctly charged in the 
complainant’s bill, that he had been in the 
use of his second label before Menck & 
Backes assumed the use of their label. 
But even if there was such a charge, 
there is about as much difference between 
that label and the one now used by the 
defendants, as there is between theirs and 
the complainant’s first label, which was 
originally used by Golsh, except as to the 
form and appearance of the bee-hive. 
One difference between the original or 
Golsh label, and the label of the defend- 
ants is, that all the printed words and 
figures on the Golsh label, are in black 
letters upon a white ground ; while those 
on the defendants’ label are in white 
letters upon a black ground. The Golsh 
label is also shorter than the defendants ; 
only reaching upwards upon the box to 
the bottom of the cover, and leaving the 
whole printed part of the label above the 
bee-hive, containing the words “A. 
Gotsn’s Friction Matcues,” distinctly 
visible below the cover of the box, while 
the printing on the defendants’ labels runs 
up under the cover of the boxes, leaving 
nothing visible above the bee-hive, ex- 
cept the printed words “ Late Cuemist 
ror A.Gousu.” And the names of the 
streets and avenues, and the numbers of 
the buildings at which the matches are 
made, at the bottom of these two labels are 
entirely different. So that, without removing 
the covers from the boxes, the words upon 
the two labels strike the eye at once as 
being very dissimilar. And if the covers 
are removed for the purpose of seeing the 
parts of the labels which are under them, 
or to look at the matches, nothing will be 
found on the Golsh label corfcealed by the 
cover of the box. But upon the upper 





part of the defendants’ label will be found 
the words “ Menck & Backes’ Friction 
Matches made by J. Backes,” printed in 
small caps. The bee-hive, upon the 
Golsh label is so badly made, that it is 
necessary to look at the cut some time to 
discover what it was intended for. But 
that upon the defendants’ label is an ele- 
gantly constructed device, which no one 
who had seen an old-fashioned straw bee- 
hive in the days of his boyhood, could for 
a moment — was intended to re- 
present any thing else. Indeed, the dif- 
ference in appearance between these two 
labels is so great, even while the covers 
remain upon the boxes, that it is hardly 
possible to suppose a person, who had 
been in the habit of buying and using 
boxes of matches with the Golsh label, 
would suppose those with the defendants’ 


‘label were the same article, from the re- 


semblance between the two labels. 

It is not necessary that I should notice 
all the differences in appearance between 
the defendants’ label and the second la- 
bel of-the complainant. It is sufficient 
to say that the word Gots does not ap- 
pear upon the complainant’s second la- 
bel, below the cover of the box ; and that 
the only words upon that label below 
such cover and above the bee-hive, are 
“ Marcnes without sulphur.” But neither 
of those words appear upon the defend- 
ants’ label below the cover, and the two 
last words are not to be found on any part 
of their label. The only real resem- 
blances between the complainant’s second 
label and the defendants’ label, either 
with or without removing the covers from 
the boxes, are the bee-hives and the black 
ground, upon which the words and figures 
of the labels appear. 

The Vice-Chancellor was therefore 
right, in refusing to rotain the injuiiction. 
And the order appealed from must be . 
affirmed with costs. 








Superior Court—(NEw-yorK.) 





Before the Honqable SAMUEL JONES, C. J., 
and Judges OAKLEY and VANDERPOEL. 


BRADNER AND OTHERS v. Jones, Sheriff, 
&c., and Patmer.—Janr’y Term, 1847. 


Where a mercantile firm in Florida directed a house 
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in New-York, to send to them by some vessel: 
bound for Pensacola a bill of goods, and the lat- 
ter, in pursuance of such order, delivered several 
boxes of goods on board of a vessel loading for 
Pensacola, and with each load took the custo- 
mer’s receipt, and before allthe goods were de- 
livered on board the vessel, a:creditor of the ven- 
dors seized them by virtue of an attachment 
against the vendors.—Held, that the goods were 
not beyond the control of the vendors, until the 
receipts given to the cartman were given up and 
the bill of lading givenin their stead. Held, also, 
‘that the vendors in New-York could maintain 
their action of replevin against. the sheriff and 
the plaintiff in the attachment, on the ground 
that the goods were not yet out of the control of 
the vendors and not yet delivered to the vendees. 

The force and effect of local commercial usages 
commented on and considered. 


On the 3lst of August, 1845, Riley & 
Walker of Milton, in Florida, sent an or- 
der by mail to the plaintiffs, merchants 
in this city, to forward them a bill of 
goods. The order did not direct any 
way in which the goods were to be sent. 

The plaintiffs commenced filling up the 
order. Seven boxes and four bales of 
goods, amounting to over $2000, were 
packed, and were on the 19th of Sep- 
tember, 1845, sent by the plaintiffs’ cart- 
man to the brig Republic, in this port, a 
vessel loading for Pensacola} and re-° 
ceipts were taken from the mate of the 
brig. No invoices were sent to Riley & 
Walker. The original invoices remained 
in the hands of the plaintiffs, to be com- 
pleted by adding some more goods. On 
the same day (19th of September,) the de- 
fendant Jones, sheriff, by virtue of an 
attachment against Riley & Walker, as 
non-resident debtors, in favor of the de- 
fendant Palmer, took these goods from 
on board the ship, by Palmer’s direction. 
On the 20th September, the plaintiffs sent 
the receipts which had been thus given by 
the mate, down to the ship, and presented 
them to the agent, who always signs bills 
of lading, and demanded a bill of lading 
for the goods which had been put on 
board of the vessel, and which were men- 
tioned in the receipts, deliverable to the 
order of the plaintiffs at Pensacola. No 
bill of lading was given, but was refused. 
This was about 10 or 11 o’clock on the 
morning of the 20th of September. The 
plaintiff, ‘shortly afterwards, replevied 
the goods. The case was tried before 





Judge Vanderpoel in April, 1846, and a 
VOL. Vs 8 


verdict taken for the plaintiff, subject to 
the opinion of the court. 
The case was argued in this term, 


Marsh and Sturtevant, for the plain- 
tiffs. . 


NN. B. Blunt, for the defendants. 


VanperPoEL, J., now delivered the 
opinion of the court.-The question is, 
whether at the time the defendant Jones 
seized the goods by virtue of the attach- 
ment against Riley & Walker, they were 
out of the control of the plaintiffs, and 
were-in contemplation of law, delivered 
to Riley & Walker. The plaintiffs can- 
not recover on ‘the ground of any right 
of stoppage in transitu. The principle is 
now well settled, that the validity of this 
right to stop in transitu depends entirely 
upon the insolvency of the vendee. Kinloch 
v. Craig, 3 Term Rep. 119; Newson v. 
Thornton, 6 East, 17; 2d Kent. Com. 
543. There is not evidence enough to 
qustify the conclusion that Riley & 

alker were insolvent when the sheriff 
attached the goods, or when the plaintiffs 
replevied them. Mr. Dixon, a witness 
for the defendant, testified that “the stand- 
ing of Riley & Walker was good for 
their liabilities.” The plaintiffs cannot, 
therefore, repose themselves upon the 
right to stop the goods tm transitu ; an in- 
dispensable ingredient to constitute this 
right, the insolvency of the vendee being 
wanting. 

Were the goods, when they were at- 
tached, in the eye of the law, in the plain- 
tiffs’ possession and under their control ? 
Independently of the usage attempted to 
be proven ‘in this case, the law upon-this 
point seems conclusive in favor of the 
plaintiffs. The receipts delivered to the 
cartman as he delivered the loads of goods 
to the mate of the vessel, acknowledged 
that they were received from the plaintiffs. 
This brings the present case clearly within 
the principle of the case of Craven and 
another v. Ryder, 6 Taunton, 433, which 
seem to be recognized as good authority, 
by the most approved elementary. wri- 
ters. Lord Tenterden, in his work on ship- 
ping, Abbot, 630, says :—“ It sometimes 
happens that goods intended for expor- 
tation, are sold under a contract to de- 
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liver them on board of a vessel named by 
the buyer. In such:a case, the seller may 
retain his property by taking a receipt 
for them from the person in charge of the 
ship, so long as he keeps the receipt. in 
his own hands, the shipment not being 
under such circumstances a complete de- 
livery to the buyer. He further observes, 
that the vendor will also retain his right 
to the goods as against the master of the 
ship, if he demand a receipt in his own 
name at the time of theshipment, although 
the receipt be not delivered, and the mas- 
ter, afterwards, sign and deliver a bill of. 
lading to the buyer, who becomes insol- 
vent before the departure of the ship. 
Chief Justice Abbott, (Abbott on Ship- 
ping, 398,) after stating the practice of 
taking receipts from the master or person 
on board of the vessel, further remarks, 
that the master must make out his bill of 
lading; according to the direction of the 
shipper of the goods, or the holder of the 
receipt given on the shipment, that the 
shipper has the right to name. the con- 
signee, to be mentioned in the bill of Jad- 
ing, even although it may not be expressed 
in the receipt, that the goods are shipped 
for his account, this being tacitly under- 
stood ; and if the master signs a bill of 
lading for delivery to another person, and 
deliver, accordingly, he may be answerable 
to the shipper for the value.of the goods. 
This, surely, must be the rule applica- 
ble ‘to this case. The selection and ship- 
ment of the goods here had not yet been 
completed. <A portion of the goods or- 
dered was yet unselected and unshipped. 
No bills or invoices had yet been for- 
warded to Riley & Walker, and it is dif- 
ficult, consistently with the plainest dic- 
tates of common sense to conclude, that 
the title to or control over the goods had 
so completely passed out of the plaintiffs, 
as to preclude them from maintaining an 
action for taking or converting them, 
Had Riley & Walker designated or di- 
rected the vessel by which the goods were 
to be forwarded, and had the plaintiffs, 
pursuant to such direction, put the goods 
on board of such vessel, with a bill of lad- 
ing for Riley & Walker, the plaintiffs’ 
case would have been entirely different 
from the one now presented., Then the 
principle urged by the defendants, that 
the delivery of goods to a carrier or mas- 








ter of a vessel, when they are to be sent 
by a carrier or by water, is equivalent to a 
delivery to the purchaser, might have ap- 
plied. Though the. boxes here were 
marked ‘Riley: & Walker, Milton, Fla.” 
yet it was competent for the plaintiffs, 
before the delivery was completed, and 
before the bill of lading was given, to do 
what they subsequently did in respect to 
these very goods—nominate a consignee 
residing at Pensacola, with directions to 
him not to deliver the goods to Riley & 
Walker, without their complying with 
such terms as to payment, as the plain- 
tiffs saw fit to prescribe. It is emphati- 
cally, proper that such right should re- 
main in the seller, until the selection and 
shipment of the goods are completed— 
the receipts given up, and the bill of lad- 
ing given in lieu of them. 

The rules of the common law are, 
therefore, sufficient for the purposes of the 
plaintiffs, without the aid of the local 
usage here attempted to be proved. But 
the usage, as proved, if there was doubt 
as to what the law is, would materially 
aid the plaintiffs. It is not necessary that 
these usages of trade, should like cus- 
toms have existed immemorially. It is 
sufficient, if they be established, known, 
certain, uniform, reasonable and not con- 
trary to law. 2 Greenleaf on Ev. 207. 
Todd v. Reed, 4 Barn & Ald. 210. 
Collern v. Hope, 3 Warb. 150; 3 Watts, 
178. Indeed, it has been held that a par- 
ticular usage in reference to the contract 
in question may be poyeed to influence its 
construction, though contrary to some 
general rule of law, and then it will be a 
question of fact, whether the parties con- 
tracted in reference to the usage or not. 
3 Cow. and Hill, 1414, and cases there 
cited. Such usages must be proved by 
witnesses who have had frequent aad ac- 
tual experience of the usage, and do not 
speak from report alone. 2d Greenleaf, 
208.. Though it is contended by the de- 
fendant, that the evidence and the usage 
in this city, is only of what the- witnesses 
themselves who are called to prove the 
usagg did, yet the evidence strikes 
me as strong enough to prove its general 
existence here. Four of the most exten- 
sive dealers of our city were called to prove 
it. Mr. Leroy M. Wiley testified, that 
when goods are to be shipped coastwise, 
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they\are taken to the vessel, and two re- 
ceipts are signed, one to be kept, and the 
other to be given up when the bill of lad- 
ing is signed; and when the bill of lading 
is signed, the receipts are given up to 
whom the bill of lading is made deliver- 
able. If the sale is made for city accept- 
ances, the seller controls the goods until 
the conditions of sale are complied with. 
If not for city acceptances, he makes 
them deliverable to his own order, when 
the sale is conditional. It isso in his own 
practice ; and those whom he has known 
pursue the same course. He furthersays, 
that the goods arein the possession of, and 
under the control of the seller, until he 
surrenders the receipts, and has a bill of 
lading made out to the purchaser or .con- 
signee. This is about the substance of 
the testimony of four extensive dealers ; 
and being entirely uncontradicted, it is 
sufficient to show the existence of the 
usage. 
It is contended for the defendants that 
the case of the People v. Haynes, 14 
Wend. 546, is analagous to the present. 
There, Haynes, who resided in Boston, 
was indicted for obtaining goods by false 
pretences, from Addams & Co., of this 
city. The question there was, whether 
the delivery was complete before the re- 
resentations were made upon which the 
indictment was founded, and the Court of 
Errors decided that the goods had be- 
come the property of Haynes before the 
alleged false representations were made, 
and that the defendant, therefore, could 
not be considered guilty of the crime 
charged against him. The leading fea- 
tures of that case distinguish it conclusive- 
ly from the present. ‘There, Haynes was 
in the city, and purchased the goods him- 
self, and directed them to be sent to the 


’ Providence steamboat, to be forwarded to 


his residence ; and the Court held that af- 
ter this the sale was complete. The de- 
livery of the goods on board of the vessel 
designated by Haynes was tantamount to 
a delivery to himself, personally, and the 

urchase was complete. Riley & 
Walker did not make the purchase in 
this case in person. They never desig- 
nated any vessel by which they were to 
be forwarded; and, moreover, the whole 
order was not yet satisfied. About three 
hundred dollars worth of goods were yet 





unselected. The.two cases are, there- 
fore, entirely dissimilar. Besides, there 
was not in that case any evidence of the 
local usage here relied upon. As the 
goods in the case under consideration 
were still under the control.of the plain- 
tiff when they were attached by the she- 
riff, notwithstanding their delivery : on 
board of the vessel, the plaintiffs are enti- 


tled to: recover. 


J ONES, Ch. J., and Oaxtey, J., con- 
curred. 








Court of Common Pleas, 


[NEW-YORK.] 


Before the Honorable M.. ULSHOEFFER, First 
Judge, and Judges INGRAHAM and DALY. 


Decisions in December Term, 1846. 


In an action against a husband for ne- 
cessaries furnished to the wife, evidence 
that the husband had gone to another 
state without providing for her, was suffi- 
cient evidence to go to the jury to prove 
the fact of desertion by the husband. 

Usher v. Holleman, 


In such a case itis not necessary for 
the plaintiff to show a demand upon the 
husband to provide for his wife. The jury 
may infer such refusal from the desertion, 

Idem. 


° 

Where a mother buys articles, in such 
a case, for her daughter Which are neces- 
sary, she may recover the amount paid, in 
an action against the husband. 


Idem. 


Declarations made by the wife to third 
persons that she would not, live with her 
husband, and communicated to the hus- 
band, are admissible on behalf of the de- 
fendant. 

ec '- Idem, 

Where the testimony shows ,tiat, the 
note upon which tne suit is brovgiit was 
given in renewal ‘for- a previous uote, 
which was an accommodation note, evi- 
dence of an usurious agreement in regard 
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to the. original note or to the renewal, 
proved a’ good defence. . 
Ray v. Willis. 


Where a landlord, who has granted a 
lease of premises to a person who after- 
wards becomes insolvent and assigns the 
lease, purchases from the assignee the resi- 
due of the term, he cannot afterwards re- 
cover from the tenant or assignee the rent 
of the portion of the quarter which occur- 
red before the'sale. 

Lord v. Joachimssen. 


Where a plaintiff secks to avoid a sale 
of goods upon account of fraud in making 
the contract, and to recover for the value 
of the goods, he must offer to return what 
he has received on account of the con- 


tract. 
Banta ads. Griffing. 


Ifhehas passed away the note to a third 
person, he cannot avoid the contract 
while the note received on that sale of 
goods. is in circulation. 

Idem. 


A note given generally for the accom- 
modation of another may be recovered, 
although passed for an antecedent debt, 


and the holder need not show he paid va- 


lue for it. 
Sadler ads. Tobias. 


Where the note so lent is the note of a 
firm, one of the members of which did not 
assent to the loan, he is not liable unless 
the holder shows that he paid value there- 
for. 

Idem. 


The plea of non infregit conventiomen 
in an action of covenant, is bad. 
Davis v. Clayton. 


QUESTIONS OF PRACTICE. 


Where a party makes a non-enumera- 
ted motion, which is decided in his favor, 
with $19 costs, as previded by the rule, he 
is not entitled to chatge, in addition there- 
to, any disbufgemehts; They are inclu- 
ded inthe ariiount as fixed by the rule. 

‘aton v. Barker. 


Where a defat't was entered 0» the 





tenth day, and before the time for plead- 
ing expired, arid the defendant having re- 
ceived notice of assessment, waited until 
after judgment was perfected before he 
moved to set aside the default, he was 
deemed to have waived the irregularity 
by the delay. 
Gallagher v. White. 


Where the landlord distrained on arti- 
cles exempt by statute, and was so in- 
formed before the levy, a certificate that 
the trespass was malicious was properly 
granted. 

Batterson v. Ferguson. 





THE ELDON ANECDOTES. 
\ WAGER CASE. 

We had, said Lord Eldon, an amusing 
case at York. Stakes for a race had been 
deposited in the hands of one party, to be 
paid to the owner of the horse that won ; 
but then there was a condition that each 
horse was to be ridden by a gentleman— 
and it was disputed whether the horse that 
did win had been ridden by a gentleman, 
ornot. This ation was to ascertain this 
point. Now the holder of the stakes sta- 
ted that he was anxious to get the money 
paid, provided he was sure that he would 
not be called upon to pay it over again. 
The judge told him he was quite right to 
be careful, and it must .be ascertained 
whether the person was a gentleman, or 
not. Well, we had a great deal of evi- 
dence, and then we came to the summing 
up of the judge, who addressed the jury 
in these words :—‘ Gentlemen of the ju- 
ry, when I see you in that box I call you 
gentlemen, for I know you are such ; cus- 
tom has authorized me : and, from your 
office there you are entitled to be called 
gentlemen. But out of that box, Ido not 
know what may be deemed the requisites 
that constitute a gentleman : therefore, I 
can give you no direction.” (A laugh.) 
The jury returned a verdict that he was 
not a gentleman. Well, the next morning 
he challenged both Law and me, who 
were conducting the cause against him, 
for saying he was no gentleman. We 
sent him this answer, that we could not 
think of fighting one who was pronounced 
by a solemn verdict of twelve of his coun- 
trymen, to be no gentleman. 
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ENGLISH CASES. 
3n Chancery. 








Before the Right Honorable Lord Chancellor 
. COTTENHAM. 


Morris v. Howes.—10th and 14th No- 
vember, 1846. 


MARRIAGE SETTLEMENT—-POWER OF AP- 
POINTMENT BY MARRIED WOMAN. 


By a marriage settlement, a term of years was 
limited to trustees, upon trust to raise a sum 
of money, and pay the same when raised, to 
such person or persone,, and upon such trusts, 
&c., as the wife, “at any time or times there- 
after during the coverture, and notwithstanding 
the same” should by deed or will, &c., appoint :— 
Held, (affirming the decision of Wigram, V. C.,) 
that the wife, who married a second time, had 
a power only to appoint during the first mar- 
riage. 


Turis was an appeal from the decision 
of the Vice-Chancellor (Wigram.) The 
facts of the case, together with the argu- 
ments used before his honor, will be found 
at length in the report of the case, 4 
Hare, 599. 


Romilly, Wood, J. Parker, Elmsly, T. 
Parker and Sandys, appeared for the 
several parties in the cause. 


Tue Lorp CHanceLtor :—~After com- 
menting on the construction of a limita- 
tion to “executors and administrators,” 
proceeded. If the power here in question 
was not executed, the fund clearly forms 
part of the estate of Ann Hickman. 

The point I have to consider, is, on the 
construction of this power, whether it 
was one to be exercised during the cover- 
ture only, or at any other period? The 
property of the wife consisted of 9004. 
to which 100/. was to be added by her 
mother; and the husband creates a term 
of years in certain premises, upon truse 


to raise a sum of 1000/., and pay the same | 


to such person or persons, as the wife, 
“at any time or times thereafter, during 
the coverture and notwithstanding the 
same,” should by deed or will appoint. 
The wife did not exercise this power du- 
ring the coverture, that is, inthe life of the 
husband,. during the continuance of the 
first marriage. On the second marriage, 





the deed was executed which purports to 
be an exercise of the power. It is under 
this instrument that the question arises. 
Now, it seems difficult, without authority, 
to suppose that a power, to be exercised 
by this lady at any time or times, during 
the coverture—the only coverture being 
the marriage then to be contracted— 
should be a power which might be exer- 
cised ,when she was. not. under coverture 
at all, that is, when she was a. widow. 
No authority is cited im support of such 
a position, but there is. the authority of Sir 
Thomas Plumer, the other, way in this 
very case, though not in a suit between 
the same parties. Ona bill for the specific 
performance of an agreement for the sale 
of the estate mentioned in the settlement, 
Sir T. Plumer goes into the matter, and dis- 
cusses this question, then raised before him, 
and was of opinion that the words of the 
power only applied to the first coverture. 
Then, there was another suit by A. Hick- 
man who was entitled to the fund if the 
power was not exercised. It appears that 
Lord Loughborough dismissed the bill, but 
whatled to this decision [ cannot tell. 
The only factappearing is, that, that there 
being an ultimate limitation to executors 
and administrators of Ann Hickman, she 
being living, files a bill, claiming to have the 
sum raised and.paid to her atonce. There 
is, however, no ambiguity as to the grounds 
on which Sir Thomas Plumer proceeded. 
It would require strong authority to in- 
duce any court to hold that the wife might, 
when no, longer covert, exercise the 
power given by this settlement ; and when 
I find the question raised and. decided in 
one. instance, while no authority is ad- 
duced on the other side, and adding to 
this my own opinion as to the construction, 
I must hold, that the power excercised 
after the first coverture was not good. 
This disposes of the questions raised in 
this. case. The appeal has therefore 
faied, and the costs will follow this deci- 


s.cn. 





Refore the Right Honorable. Sir LAUNCELOT 
SHADWELL, Vice-Chancellor of England. 


Hatt v. Hueonin.—13th November, 1846. 
MARRIED WOMAN—REVERSION. 


Where a sum of stock was standing in the names 
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of trustees, upon’ trust for A, for life, remainder 
to B., a, married woman, and A. assigned his 
life interest to B., the court ordered the fund to 
be transferred to thé husband, the wife consent- 
ing. 


By an indenture, dated 17th February, 
1818, it was declared, that certain trus- 
tees should, after the marriage of Mileson 
Gery Edgar and Mary Ann Brickwood, 
stand possessed of a sum of 4060/., 4/. 
per cent. bank annuities, which had been 
transferred into their names, and the in- 
terest, dividends, and annual produce 
thereof, upon trust to vary the same as 
therein mentioned; and upon further trust, 
during the life of the said Mileson Gery 
Edgar, to pay the interest, dividends and’ 
annual produce thereof, unto the said 
Mileson Gery Edgar, and his assigns, or 
empower him or them to receive the same 
for his'and their own use and benefit ; 
and after the decease of the said Mileson 
Gery Edgar, and during the life of the 
said Mary Ann Brickwood, to pay the in- 
terest, dividends and annual produce of 
the said trust annuities, stocks, funds and 
securities, to her, thesaid Mary Ann Brick- 
wood, and her assigns, or empower her or 
them to receive the same for her and their 
own use and benefit ;: and after the de- 
cease of the survivor of them, the said 
Mileson Gery Edgar and Mary Ann 
Brickwood, then, as to the said trust an- 
nuities, stocks, funds and securities, and 
the interest, dividends, and annual pro- 
duce thereof, in trust for the children of 
the said marriage as therein mentioned, 
with the proviso, that if there should be 
no children of the said marriage, then in 
trust for the said Mary Aun Brickwood, 
her executors, administrators and assigns, 
in case she should survive the said Mileson 
Gery Edgar; but if she should die in his 
lifetime, in trust, as to 1000/., part of the 
said trust, annuities, moneys and securi- 
ties, for such person or persons, and in 
such parts, shares and proportions, manner 
and form, as the said Mary Ann Brick- 
wood should in manner therein mentioned, 
direct or appoint, give or bequeath the 
same, and in default of any such direction, 
limitation or appointment, gift or bequest, 
and as to the whole of the said trust mo- 
neys and premises, in trust for the person 
or persons, who, under the statute for the 
distribution of the personal estate of in- 





testates: would, upon the decease of the 
said Mary Ann Brickwood, have been en- 
titled to her personal estate if she had 
died unmarried and intestate, and to be 
divided between such persons, if more 
than one, in the shares in which the same 
would have been distributable by virtue 
of the said statute. W. Powell, by will, 
gave a sum of money to be held on the 
same trust as the funds of the settlement, 
which sum was invested in the names of the 
same trustees. The said Mary Ann Brick- 
wood, then MaryAnn Edgar, died in March 
1835, intestate and without issue, and with- 
out having made any appointment under 
her power, leaving her mother, Mary Brick- 
wood, a widow, and her sister, the plain- 
tiff Caroline Halsey Hall, wife of the 
plaintiff William Hall, her sole next of kin, 
her surviving. The plaintiffs William 
Hall and C. Halsey Hall were married 
in 1821, but no settlement of this sum of 
stock was then made. And by an inden- 
ture, dated 15th August, 1839, it was de- 
clared, that the trustees of the settlement 
of 1818, should stand possessed of the 
trust funds, upon trust to pay the dividends 
thereof to the said Mileson Gery Edgar, 
and his assigns, during his life, and after 
his decease, upon trust, as to one moiety 
of the said trust moneys, for the said Mary 
Brickwood, her executors, administrators 
and assigns, and as to tae other moiety 
thereof, upon trust for the said Caroline 
Halsey Hall. The trust. funds had con- 
sisted of 50291. 13s. 11d., 31. 5s. per cent. 
bank annuities; but Mary Brickwood’s 
moiety had been sold out, and there was 
now standing in the names of the trustees 
2514/., 17s., like bank annuities, and 
Mileson Gery Edgar was still alive. By 
an indenture, dated 3d April, 1845, and 
made between the said Mileson Gery Ed- 
gar of the one part, and the plaintiffs. Hall 
and his wife of the other part, in consider- 
tion of 7701., paid by plaintiffs to Mileson 
Gery Edgar, the said ‘Mileson Gery Ed- 
gar assigned to the plaintiff, Caroline Hal- 
sey Hall, her executors, administrators 
and assigns, all the dividends, interest 
and yearly produce, which thenceforth, 
during the life of the said Mileson Gery 
Edgar, should become due or payable 
from, upon, or in respect of the sum of 
25141. 16s. 11$d., 37. 5s. per cent. reduced 
bank annuities, and all other sum or sums 
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of money, if any, stocks, funds, and secu- | no question as to merger at law; there 


rieties, to. which the 
Halsey Hall, as one of the next of kin | 
of the said Mary Ann Edgar, became en- 
titled, in reversion or remainder expectant, 
on the decease of the said Mileson Gery 
Edgar, under and by virtue of the said 
indenture of settlement, to the intent that 
the life interest of him, the said Mileson 
Gery Edgar, of and in the said sum of 
25141. 16s. 114d., 3. 5s. per cent. reduced 
bank annuities, or other the premises 
thereby assigned, might merge and be 
extinguished in the immediate reversion 
thereof, and that such reversion might be 
reduced into possession. The plaintiff 
William Hall, then applied to the trustees 
to transfer the sum of 25142. 16s. 114d., 
31. 5s. per cent. reduced bank annuities 
to him, which they refused to do; and the 
bill was then filed by Hall and his wife 
against the trustees, praying that they 
might be ordered to transfer the said sum 
to him. 


Bethell and Oliver, for the bill—The 
husband has accelerated his possession by 
this arrangement, and is entitled to call 
for a transfer: the thing has frequently 
been done. Lachton v. Adams, 5 Law 
Journ. Chan., 382; Wélson v. Oldham, 
Vv. C. E., 5th March, 1841; Lewin 
on Trusts, 297. See 6 Jarm. Conv., by 
Sweet, 297. [| Vice-Chancellor—I have 
a recollection that I advised a transaction 
similar to this, for the purpose of obtain- 
ing an order for the transfer of a wife’s 
chose in action to a husband, or his as- 
signee, at the request of the wife. I con- 
sidered it a species of union of the par- 
ticular estate with the interest in remain- 
der, and on that, my impression is, that 
Sir W. Grant thought proper to act :] 


Rolt :—Doswell v. Earle, 12 Ves. 473, 
is no authority for thistransaction. There 
the wife had acquiesced fur nine years ; 
and even then Sir W. Grant at first hesi- 
tated and reserved his opinion. Pickard 
v. Roberts, 3 Mad. 384, is an express 
authority the other way. { Vice-Chancel- 
Jor. —In that case, there was no union of 
the two interests when it came before the 
court, because the life interest was given 
by the tenant for life to the husband.| 





That could make no difference. There is 


laintiff Caroline | was as complete an equitable union as it 


was possible to make, Bredon v. Lord 
Clifden, 15. & S. 363, is very similar, 
(for, the: question afterwards raised in 
Stiffe v. Everitt, 1 M. & C., 37, had not 
then been mooted.) In Story v. Tonge, 
7 Beav. 91, which is the very same case 
as the present, Lord Langdale treats the 
question as doubtful. { Vice-Chancellor. 
—aIn that case, the release was to the 
husband and wife; here it is to the wife 
only.] 


Randall, (with Rolt:)—It can make no 
difference whether the assignment of the 
life interest be made to the husband and 
wife together, or to the wife only; and the 
argument on the other side, assumes that 
the husband takes the whole interest, even 
when assigned to the wife. The only 
question is, whether equity will treat it as 
an interest in possession; for, the legal 
estate being in trustees, there cannot be 
more than an equitable union. Now, 
equity will not do so, because no one can 
be compelled to accept a damnosa heredi- 
tus, least of all.a feme coverte, who can- 
not bind ierself, and who is peculiarly un- 
der the protection of a court of equity. 
(Shep. Touch. c. 15; 2 Bl. Com. 293; Co. 
Lutt, 3. a.) If this were still a reversionary in- 
terest, the thing could undoubtedly not be 
done; and asa court of equity will not al- 
low any thing to be done indirectly which 
cannot be done directly, what difference can 
the assignment of the life estate make, 
that being a mere device? Batt v. Cuth- 
bertson, 4D. & War. 392; Bean v. Sykes 
2 Hayes’ Conv. 640; Lewin on Trusts, 
396, ed. 2. : 


Tue Vice-CHance.tor, without hear- 


ing the reply— Now, let us take this step 


by step. Suppose a testator were to give 
any species of equitable interest to a mar- 
ried woman, and immediately after his 
death, the husband and wife were to pray 
that the fund might be transferred tothe 
husband, or to his assignee, and the court 
should take her consent : would it be:com- 
petent after the fiind had been transferred 
for the married woman to turn round, and 
say, “I never accepted that legacy, and 
therefore the transfer is void?’ I mean 
to put a case where there is no evidence 
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of acceptance, except the proceedings, in 
court. Now if, in that case, the court 
should consider the matter as transacted, 
then we must consider this ; whether, if a 
life interest is given in a chose in action 
to a married. woman, could the consent in 
court be taken? If there were a case in 
which a father gives a quantity of stock 
to a trustee for his daughter Elizabeth for 
life, remainder to his daughter Anne ; he 
dies and immediately afterwards, Eliza- 
beth assigns her life interest to the other 
daughter, a married woman: then the 
question is, whether, by this mere act, 
there is not vested in the married daugh- 
ter, both the life interest of her sister and 
her own interest in remainder. It is not 
@ question of merger, but whether a mar- 
ried woman has not, at the time of peti- 
tioning, both interests, as representing the 
life interest of some one else ; ‘and also her 
own interest in remaimder; because, if 
she has the whole interest, is it not an in- 
terest with which she is capable of deal- 
ing in this court, just as if it had originally 
been given to her simply ? 

It seems to me that it is; and when the 
husband and wife, or, rather, the husband 
alone, presents his petition, and the wife 
consents, the whole trust fund will be trans- 
ferred, if this court takes the consent ; and 
it is my opinion that the trustee will be 
entirely safe ; because, in the case where 
the married woman is entitled to the 
whole interest, there the court would 
make a settlement; and in the case of 
the two daughters, the married daughter 
might file her bill, and demand a settle- 
ment. My opinion is, that, if the wife 
appears, and consents to have the whole 
interest transferred—an interest which is 
composed of the life interest of the stran- 
ger assigned to her, and the interest in re- 
version given to her,—she, by her consent 
in court, waives all right to a settlement 
out of it. I think it is a very convenient 
thing for mankind that there should be 
such a rule. Toa certain extent, it may 
be experimental, till there have been re- 
peated decisions on the case; but my 
opinion upon the principle is, that the 
thing may be done. 

The plaintiff, W. Hall, expressed his 
intention of immediately presenting a pe- 
tition to have the fund transferred to him, 
and the married woman being in court, 
her consent was taken at once. 





In the Queen’s Bench—Robinson v. Hawksford. 


Jn the Queen's Bench, 


Before the Right Honorable Thomas Lord DEN- 
MAN, Chief Justice of the Queen’s Bench, and 
the rest of the Judges. 





Rosinson vy. Hawxsrorp.—May 29th, 
1846. 


CHEQUE—PRE®ENTMENT. 


Where a cheque, drawn upon a bank in a town, in 
which both the drawer and the payee resided, 
dated 13th June, was not presented for payment 
until the 28th June, but the drawer received no 
damage by the delay in the presentment.—Held, 
that the drawer was liable. to be sued om the 
cheque. 


Assumpsit upon a draft or order in writ- 
ing for the payment of money, called 2 
banker’s cheque, made by the defendant, 
directed to the Wolverhampton and Staf- 
fordshire Banking Company, and de- 
livered to the plaintiff; with a count upon 
an account stated. Third plea: That 
although the said cheque was presented 
to the said Wolverhampton and Stafford- 
shire Banking Company, on a certain day 
and year, to wit, the day and year in the 
declaration mentioned, yet the said cheque 
was not then presented for payment to 
the said Wolverhampton and Staffordshire 
Banking Company, duly nor within a rea- 
sonable and proper time in that behalf— 
Verification. Replication, traversing the 
allegation of non-presentment within a 
reasonable time. Issue thereon. On the 
trial, before Creswell, J., at the Liverpoo!} 
Summer Assizes, in 1845, a verdict was 
taken by consent for the plaintiff, for the 
damages mentioned in the declaration, 
subject tothe following case. The action 
was brought upon a cheque for 26/. 19s. 
dated 1th June, 1845, drawn by the. de- 
fendant upon the Wolverhampton and 
Staffordshire Banking Company, payable 
to the plaintiff or bearer, bemg the cheque 
mentioned in the first count of the decia- 
ration. The plaintiff and the defendant 
were and are attorneys residing at Wol- 
verhampton, in the county of Stafford, 
aud the said Wolverhampton and Stafford- 
shire Banking Company were and are 
bankers at Wolverhampton aforesaid, 
before and at, and ever since the date of 
the said cheque, which was drawn by the 
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defendant, and delivered by him to the 
plaintiff at Wolverhampton aforesaid, 
upon the day of its date. The following 
is a copy of the cheque :— 


“ Wolverhumpton, 13th June, 1845. 
“ Wolverhampton and Staffordshire Bank- 
ing Company, 
“Pay George Robinson, Esq., or 
bearer, 26/. 19s. on my account. 
“ £26 19s. Od: J. Hawksrorp.” 


Before and,at and ever since the date 
of the said cheque, the vaid banking 
company were the bankers of the defend- 
ant, who kept a banking account with 
them. The said cheque was presented 
by the plaintiff to the said banking com- 
pany, at their bank at Wolverhampton, 
for payment, on the 28th June, 1845, and 
was refused payment by the said banking 
company, in pursuance of directions given 
them for that purpose by the defendant 
on the 21st June, in the same year; and 
the said cheque remains unpaid. Upon 
and ever since the day of the date of the 
said cheque, the said banking conipany 
hd@ve been solvent; and ever since the 
said cheque was given, a much larger 
sum than 26/. 19s. has been due to the de- 
fendant from the said banking company, 
upon the balance of his said banking ac- 
count with them. The defendant received 
no damage by the said delay im the pre- 
sentment of the said cheque for payment. 
At the time the said cheque was given by 
the defendant to the plaintiff, there was 
no debt due from the defendant to the 
plaintiff on any account, but it was given 
by the defendant to the plaintiff for the 
costs of an action of trespass brought by 
John Bates Toovey against Thomas 
Honor Simkiss, in which action the plain- 
tiff was the attorney of the said Thomas 
Honor Simkiss. Upon receiving the said 
cheque, the plaintiff gave to the defendant 
a receipt for the amount, in the following 
words :— 

“ Toovy v. Simkins. 

“ Received of defendant, by payment 
of Mr. John Hawksford, the sum 26/, 19s. 
8d., the costs in this action. 

“ £26 19s, 8d. G. Rosinson.” 


It is agreed, that the court may draw 
any such inferences as the jury ought to 
have drawn, if the facts above stated had 





been proved before them, and that. the 
court are to direct in what manner the 
several issues are to be entered; or. if 
the said court shall so think fit, they may 
direct the verdict to be vacated, and. a 
nonsuit or verdict for the defendant en- 
tered,. The defendant contends, that the 
cheque, was not presented to the bank 
ina reasonable, time,.and. that he had a 
right to refuse to pay it, and countermand 
payment, there being no obligation on 
him to pay it; and that there was no ac- 
count stated, nor any debt that would sup- 
port an account stated. 


Cowling, for the defendant, was called 
upon, by the court.—The question is, 
whether a cheque, presented a fortnight 
after date, is presented within a reason- 
able time. [Lord Denman, C. J—The 
question, whether it was presented within 
a reasonable time, must be determined 
with reference to the facts, of| which the 
court know nothing. That it was not 
presented within a reasonable time must 
be made out by evidence.| A cheque is 
like a bill overdue; independently of any 
account between the parties, or of bank- 
ruptcy, itis an.order for immediate pay- 
ment. Lord Tenterden, C. J., in Smith 
v. Ferrand, 7 B. & C. 19, 24. In Alexan- 
der v. Burchfield, 3 Scott, N. R., 555; 1 
C. & M..75, it was held that the holder 
of a cheque is bound to present it for 
payment within a reasonable time, that 
is, in the course of the day succeeding that 
on which he receives it from the drawer : 
there the bankers had stopped payment. 
[Lord Denman, C. J.—Therefore it be- 
came necessary, to inquire whether a pre- 
sentment two days after the receipt of it 
was within a reasonable time; but the 
case is different when the money is all 
safe. Patteson, J—A cheque is not to 
be presented. within a certain time, except 
with reference to the solvency of the party 
on whom it is drawn: if presented a year 
after it would be sufficient to fix the party. 
Lord Denman, C. J.—The, consideration 
for the cheque is not negatived in this, 
case.] _ The question of reasonable, time 
for presenting a cheque is to be considered 
with reference to the person receiving it. 
The general rule is, that it should be pre- 
sented on the following day, Moule v. 
Brown, 4 Bing, N.C. 266; 5 Scott, 694; 
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and in this case all ‘the parties resided at!cumstance. In Serle v. Norton, 2 M. & 


Wolverhampton. [Patteson, ' J— That 
was not an action against the drawer. 
There is no rule about presenting in a rea- 
sonable time, where the party drawing the 
cheque is not injured by delay: Lord 
Abinger’s opinion, in’ Serle vy. Norton, 2 
M. & R. 401, 403, is directly in your 
teeth.|, In that case, it does not appear 
that the action was not also brought upon 
consideration. [Patteson, J—lIlt was an 
action by the holder against the maker, 
and, therefore, there was no consideration 
for the money counts, independently of 
the cheque. Lord Denman, C. J.— 
Lord Abinger’s opinion upon such a sub- 
ject isthe best there ever was in West- 
minster Hall; there is a very reasonable 
note on the subject in 2 M. & R. 404. 
No inconvenience or prejudice can arise 
to the drawer of a cheque on a solvent 
banker by delay in the presentment of it. 
Williams, J.—The authority of practice is 
against your argument; there is not the least 
degree of attention given to the ‘present- 
ment of cheques as is given to bills of ex- 
change.| No distinction has been taken 
between town and country cheques, ex- 
ceptin Serle v. Norton. [Patteson, J— 
If the money of the drawer is taken out 
of the hands of his banker, itis gone for- 
ever; if it lies at the bankers’ to his ac- 
count; he is not injured.] ‘Suppose the 
banker fails, it is difficult to say how much 
the party is damnified. 


Martin, for the plaintiff, was not heard 
in reply. 


Lord Denman, C. J.—If a loss occurs, 
it is necessary to inquire whether there 
has been any unreasonable delay in pre- 
senting the cheque for payment. The loss 
itself might be evidence of unreasonable 
delay, and there may be circumstances, 
which would render it exceedingly impru- 
dent to delay presenting a cheque so long 
as a fortnight. In Downv. Halling, 9 B. 
& C. 330, mentioned in the note to Serle 
v. Norton, 2 M. & Rob. 404, one of the 
circumstances was the taking the cheque 
so long (viz. five days) after its date; and 
Lord Tenterden pressed it on the conside- 
ration of the jury, as a’ circumstance, 
which might have excited the suspicion 
of a prudent man; but it was only a cir- 





Rob. 401, Lord Abinger was not layin 
down a distinction between London sink 
country cheques, but between ‘cheques to 
which the rule of the place where they 
are drawn applies, and cheques to which 
no such rule applies. As far as it is 
a question of law, the only rule can be, 
and it is a simple one, that when things 
remain, in the same state as before the 
loss, and no damage accrues to the draw- 
er of the cheque, then delay cannot excuse 
him from paying it. 


Patteson J.—This is an attempt to 
carry the doctrine as to the necessity of 
presentment within a reasonable time to 
an inconvenient length. If the party has 
made the cheque his own by laches, then 
the drawer is discharged, not otherwise. 
It is very different, when third parties in- 
tervene ; then there is a sort of endorse- 
ment of the cheque, as in Moule v. Brown, 
4 Bing. N. C. 2663 5 Scott, 694, which 
was an action against the endorsee, who 
has a right to have it presented within the 
usual time, in the ordinary course of things. 
With respect to a cheque in general, there 
is no unreasonableness of delay; a pre- 
sentment at any time within six years is 
sufficient. 


Wiurams, J.—Where the question 
arises, which party is to lose, there fol- 
lows the question, did the holder present 
the cheque in due time. But when the 
state of things is, that the money remains 
where it was, I cannot think that the rule 
that cheques received in the course of one 
day should be presented the day after ap- 
plies. 

Judgment for plaintiff. 





Smirn v. Batit.—June 13th, 1846. 


DECLARATION.—-ENDORSEMENT OF BILL OF 
EXCH4NGE.——DESCRIPTION OF CO-PART- 
NERS.—DEMURRER. 


Declaration on a bill of exchange alleged that 
“certain persons, under the name, style, or firm 
of James Chandler & Son,” made their bill of 
exchange, and that “ the said James Chandler 
& Son” then endorsed the same :—Held, on spe- 
cial demurrer, a sufficient description of them 
as drawers and endorsers. 
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Assumpsir by the endorsee against the ac- 
ceptor of a bill of exchange. The decla- 
ration stated that ‘ certain persons, under 
the name, style, or firm of James Chandler 
& Son,” made their billof exchange, and the 
defendant then accepted the said bill and 
“the said James Chandler & Son” then 
endorsed the same to the plaintiff. Special 
demurrer, assigning, among other causes, 
that the alleged drawers of the bill are 
not shown to have endorsed the bill by or 
under that description, ‘style, or firm, 
under which they made the said bill, and 
that they are not sufficiently described, as 
they ought to have been described by their 
christian and surnames, or the initial or 
contraction of their christian mame . or 
names used by them, in addition to their 
surnames, or else to have. shown that they 
endorsed the said bill to the plaintiff, by 
the style’ and description of ‘James 
Chandler & ‘Son ;” ind. also, that. theal- 
leged drawers of the said bill are not suf- 
ficiently described. Joinder in demurrer. 


J. Brown, in support of the demurrer.— 
The declaration does not show that the 
firm drawing the bill endorsed it by the 
style and title of the drawers. Ball v. Gor- 
don, 9 Mee. & W. 345. Without the aid 
of sect. 12 of stat. 3 & 4 Will. 4. c. 42, 
parties could not have been designated 
merely by the initial letter of their chris- 
tian name.; The plaintiff should have de- 
clared throughout, as in Tigar v. Gordon, 
9 Mee. & W. 347. 


Dowdeswell, contra—In Ball v. Gordon, 
11 Law Journ., N. S. Exch. 221, there 
was no decision, but merely a recommen- 
dation to amend, as is expressly stated by 
Parke B. in Tigar v. Gordon, 9 Mee. & 
W. 349. [Lord Denman, C. J—The 
question is here whether or not, “ under 
the name, style, or firm of James Chand- 
ler & Son,” should not be appended to the 
allegation of the endorsement.} In Knili v. 
Stockdale, 6 Mee & W. 478, a declara- 
tion, stating that J. and C,. made the bill, 
and that it was made payable to the draw- 
er’s order, was held certain enough. It 
is only necessary to identify the. payee 
with the endorsee; and that is done here. 
Spyer v. Thelwell, 2.0. M, & R.622. In 
a recent ease, Coleridge, J., held that he 
could not say that Henry Walker & Co, 





was not aman’s name. [Lord Denman, 
C. J.—Suppose a firm gave permission to 
a particular member of it to accept, and 
he accepted in his. own name,. that 
would be a good acceptance.] [He cited 
Heys. v. Heseltine, 2 Camp. 604; Bass v. 
Clive, 4 Camp. 78; Bayley on Bilis, 
“Form.of Declaration,” as to mode of 
endorsement and variance.j . [ Patteson, J, 
—This is not a question of identity, but 
whether it was endorsed by the firm in the 
name of the firm.] ' 


J. Brown, in reply.——-It is not contended 
that the endorsement is not sufficient to 
pass the property in the ‘bili; the objec- 
tion is. one of form. [Lord Denman, C. 
J.—Suppose the parties had endorsed it 
by the:name of James Chandler and 
James Chandler. the younger, that would 
have been good. Why then not this 
form 4]. It is the universal practice of 
merchants to require the endorsement to 
be in the same style as that under which 
the bill is drawn. Kirk vy. Blurton, 9 
Mee. & ‘W. 284. The inconvenience 
might have been obviated by inserting 


‘the words ‘‘ under the name.” 


Lord Denman, C. J.—We think the 
description will do. 


| Parreson, J.—This case is exactly 
like Ball v. Gordon, but that case is over- 
ruled by Tigar v. Gordon. 


Wiis, J.—concurred. 
[Coleridge and Wightman were ab- 


sent.] 





Day v. SuHarre.—Easter Term, 1846. 
RAIL WAY—SECRETARY—ASSUMPSIT. 


A. and B. were provisional directors of a projected 
railway scheme, and A. was afterwards, with the 
consent of B. and the other directors, appointed 
secretary to the company, and B. attended meet- 
ings of the company whilst A. acted assecretary. 
The scheme was afterwards abandoned.—Held, 
that A. could maintain an action against B. for 
services rendered, and that B. by his own.con- 
duct was estopped from taking the objection, that 
A. having been once jointly interested inthe un- 
‘dertaking with him, could not divest himself of 
that liability so as to support the action. 
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Tuis was an action tried before Mr. 
Justice Coleridge, at the last spring as- 
sizes for the county of York, for work and 
labor, money paid and an account stated. 
Plea non-assumpsit. The plaintiff was 
secretary to a railway company, and the 
action was brought against the defendant, 
a member of the provisional committee, 
for the amount of salary which had been 
agreed to be given. In October last a 
railway scheme was projected, and both 
plaintiff and defendant were members of 
the provisional committee. Prospectuses 
were issued containing the names of plain- 
tiff and defendant as provisional: direc- 
tors. A meeting of the directors was 
afterwards held, at which it was thought 
necessary to appoint a secretary, and 
the plaintiff accordingly received the 
appointment. Prospectuses were after- 
wards issued, and several sent tothe de- 
fendant containing the plaintiff’s name as 
secretary, and omitting his name from the 
list of directors. The defendant attended 
several meetings at which the : plaintiff 
acted as secretary. The plaintiff con- 
tinued to act as secretary to the company 
till the scheme was abandoned. On this 
state of things the jury found a verdict 
for the plaintiff. 


Baines now moved in pursuance of 
leave reserved by the court, to enter a 
nonsuit on the ground. that, both plaintiff 
and defendant being members of the same 
undertaking, that the plaintiff by becom- 
ing secretary could not so divest himself 
of his liability as to be able to sue a joint 
contractor. It is a well established rule 
of law, that one member of a co-partner- 
ship cannot sue another; the only remedy 
is in a court of equity. In the Kidwelly 
Canal Company v. Raby, 2 Price, 93, it 
was held that one of several persons who 
had subscribed an agreement iter’ se to 
promote a joint undertaking, could not 
withdraw his name and discharge himself 
from the engagement without the consent 
of the rest of the subscribers. And in 
Parkin vy. Fry, 1 Barn. & Cres, 74, it was 
held that.a secretary could not maintain 
an action against one of the committee 
for services rendered in furtherance of 
the scheme. In Holmes v. Higgins, it was 
held, that a surveyor who was.a subscri- 
ber to a railway undertaking, could not 





maintain an action for work done by him 
on account of the partnership, against all 
or any one of the subscribers. 


Lord Denman, C. J.—This appears to 
me an arrangement made among the di- 
rectors, which is not in any way calcu- 
lated to affect the rights of third parties. 
There is evidence to show that the de- 
fendant consented to the appointment of 
the plaintiff as secretary, and therefore he 
is not in a situation to take this objection. 


‘Parreson, J.—I think the defendant 
treated the plaintiff as secretary to the 
company, and that he is estopped by his 
own conduct. 


Wiis, J.—concurred. 


Coterinee, J.—The defendant had not 
only consented to the appointment, but 
had attended meetings of the company 
after the plaintiff had been appointed se- 
cretary, and he therefore estopped himself 
from taking this objection. 

Rule refused. 





Goopau v. Lownpes. 
ASSUMPSIT—COMPROMISE OF INDICTMENT. 


A. was indicted for disobedience to an order for 
payment of money under a bastardy order; he 
compromised the indictment by paying the parish 
money and the costs. He afterwards had reason 
to think that the indictment could not have been 
maintained, and he brought assumpsit to recover 
back the money he had paid—Held, that the 
action was not maintainable. 


Tuts was an action of assumpsit tried 
before Lord Chief Justice Tindal, at Staf- 
ford, when the following circumstances 
appeared in evidence :—The plaintiff had 
been summoned before the sessions on 
the charge of being the father of a bastard 
child. The sessions thought the charge 
proved, and made two orders for payment 
of a certain sum of mouey to the parish, 
with costs. The orders were disobeyed, 
and the plaintiff was then threatened with 
an indictment for disobedience to the 
orders, and the indictment was actually - 
preferred. The plaintiff then became 
alarméd and entered into a compromise 
with the parish authorities, under which 
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he paid a sum of 80/., composed of 30/., 
for parish money and costs thereon,:and 
502. for the costs'\of the indictment. Some 
time after he had paid the money under 
this compromise, he found reason to be- 
lieve that the orders of the sessions were 
bad, and never could have been enforced. 
He then brought this action to recover 
back the money he had’paid under these 
circumstances. When the case came on 
for trial, and these facts had been proved, 
Lord Chief Justice Tindal expressed his 
opinion, that the action could fot be main- 
tained. He therefore nonsuited the plain- 
tiff, but gave him leave to move to en- 
ter a verdict for the whole ‘sum, ifthe 
court should think the action maintain- 


able. 


Whately now moved accordingly to 
enter the verdict for the plaintiff for the 
sum of 80/. The money here was paid 
under the coercion of the indictment, and 
being so, there are several cases which 
show that it may be recovered back. 
Thearn v. Leaper, 1 Man, & G. 747, is 
an authority to that effect. There an ac- 
tion of ejectment had been brought, the 
defendant in that action served the plain- 
tiff with notice, that he should proceed 
against the plaintiff for penalties im- 
curred by him under the Turnpike act. 
The plaintiff upon that offered a compro- 
mise which was ultimately accepted. The 
plaintiff gave up his claim to the land, 
and paid 50/. for the costs. When the 
arr limited by the Turnpike acts for 

ringing the penalties had expired, the 
plaintiff brought an action to recover 
back the 50/. and alsg took proceedings to 
set aside the agreement under which the 
action of ejectment had been stayed. 
Lord Chief Justice Tindal left it to the 
jury to say whether the 50/. had or not 
been paid under the coercion of the fear 
of the action for penalties. The court, 
on motion for anew trial, held that the case 
was rightly left to the jury, and that. the 
plaintiff was entitled to recover. Town- 
send v. Wilson, 1 Camp. 396, and Chap- 
pellv. Poles, 2 Mee. & Wels. 867, were 
to the same effect. The same rule was 
laid down in Williams v. Hedley, 8 Bast, 
378. Felham v. Terry, 1 Term Rep. 787, 
n., Cowp. 319, and all these authorities 
were recognized in Keir v. Leman, 4.N. 


(Y. Leg. Obs. 442, where the court laid 
down the broad rule, that a compromise 
of an indictment ina case where the sub- 
ject matter of indictment related equally 
‘to a private right and to a public offence, 
was not illegal, but might form the con- 
sideration for an action of assumpsit. The 
learned judge ought therefore to have told 
the jury m this case, that if the money 
had been paid under the coercion of the 
indictment, it might be recovered in this 


form of action. 
Cur. ad vult. 


Lord Denman, C. J., now delivered 
judgment, and after stating the nature of 
the case and the objections which had 
been raised to the learned judge’s direc- 
tion to the jury, said :—It does not ap- 
pear that the defendant did any thing 
towards procuring the payment of this 
money. He merely indicted the plaintiff, 
which he had a right to do, and which 
of itself cannot form a ground for the 
present action) If it is urged that the 
agreement to compromise the indictment 
was corrupt, then the plaintiff being 
part delicto, eennot recover. The plain- 
tiff here was himself the party moving to 
this compromise, by which he must now 


abide. 
Rule refused. 





Seance vy. MEYNELL AND ANOTHER.— 
Michaelmas Term, 1846. 


TRESPASS AND FALSE !IMPRISONMENT—- 
EVIDENCE—SPECIAL DAMAGE. 


In an action of trespass and false imprisonment, 
where the plaintiff was committed to prison by 
the defendants, and expenses were incurred in 
an unsuccessful attempt by the plaintiff to obtain 
his discharge, by suing out a writ of habeas cor- 
pus: Held, that, if these expenses were admis- 
siblein estimating the amount of damages, they 
could only be given in evidence, under an allega- 
tion of special damage in the declaration. 


Tuts was an action of trespass and false 
imprisonment, tried at York before Mr. 
Baron Rolfe. Plea, not guilty by sta- 
tute. The declaration was in the usual 
form, and did not contain any allegation 
of special damage. The plaintiff was 
committed to prison for ‘six months; by 





two magistrates to the county of York, for 
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removing goods to prevent a distress. Af- 
ter the plaintiff had been in custody some 
time, he sued out a writ of habeas corpus, 
and the validity of the commitment came 
on to be heard before Coleridge, J.; but 


previous to that time a fresh detainer had | 


been lodged with the keeper of the ome mn 
by the defendants; and the plaintiff was 
ultimately remanded back to prison. The 
plaintiff, at the trial, contended, that in es- 
timating the amount of damages, the ex- 
penses incurred by him in endeavoring to 
obtain his discharge ought to be included, 
but this evidence was rejected, and the 
plaintiff had a verdict for one farthing 
damages. A> tule nisi, for a new trial 
having been obtained in pursuance of 
leave reserved by the learned judge, 


Knowles, (with whom was Bliss,) showed 
cause and contended that the evidence 
was properly rejected. These expenses 
are in the nature of special damage, and 
consequently ‘not admissible under the 
form of this declaration. (Stopped by the 
court.) 


Baines and. Hall, contra.—in point of 
principle, these expenses ought to be ad- 
mitted. ‘They are expenses necessarily 
incurred by the plaintiff in endeavoring 
to obtain his liberty. The rule as to con- 
sequential damages, is laid down in Baten’s 
Case, 9 Coke, 95. If the attempt made by 
the plaintiff to obtain his discharge out of 
custody had been ‘successful, then there 
was a wrongful act committed up to a 
certain time, and the plaintiff was com- 
pelled to expend a certain sum of money 
to prevent being confined much longer. 
If the attempt was unsuccessful, then the 
expenses incurred are.a measure of dama- 
ges, as showing the value which the plain- 
tiff sets upon his liberty. On either sup- 
sit they are a consequence of the act 

one by the defendants, and should be ad- 
mitted in evidence to show the injury 
which the plaintiff had sustained. 


Lord Denman, C. J.—These expenses 
may or may not be a consequence result- 
ing from the act committed by the defen- 
dants; but [ am of opinion that they ought 
to be ‘stated in the declaration, and then 
it would be seen whether it was proper 
evidence. 





Coterwer, Wientman, Earve, J.’s, 


concurred. 
Rule discharged. 








Eourt of Admiralty. 
Before the Right Honorable S, LUSHINGTON. 
Tue Dosserret.—July 18th, 1846. 


SALVORS——NEGLIGENCE——DIMINUTION OF 
SALVAGE. 


Where essential service has been rendered, the 
amount of compensation for that service may 
not only be diminished by reason of the subse- 
quent negligence or misconduct of the salvors, 
but all reward may be forfeited. 

A ship in great distress was taken by the salvors 
to, and anchored in a place of comparative 
safety: she might have been placed in perfect 
safety, if the salvors had then’availed themselves 
of further assistance, which was offered, but in- 
stead of so doing, they left her at anchor for six 
hours; while they proceeded for ropes and spars 
to their own port :—Held, that the salvors had 
not conducted themselves with due regard to the 
lives and property on board the ship, and that tha 
amount of salvage must be diminished. 


Tuts was an action brought by the owners, 
master, and crew of the pilot lugger Pet, 
to recover remuneration for services ren- 
dered, on the 24th of February, to the 
Dosseitei, an Austrian brig bound from 
London to Trieste, the value of the ship, 
freight, 4nd cargo, being estimated at 
10,0007. She left St. Katharine’s' Docks 
on the 15th of February, but’ before she 
got out of the channel, experienced very 
severe weather, whigh caused her to labor 
extremely. On the 22nd, a tremendous 
sea struck her, cdusing her bowsprit to 
break right over the figure-head, carrying 
away the fore-mast and main-mast, the 
latter close to, and the former, four feet 
from the deck, breaking the caboose and 
starboard rails in several places; the 
whole of the masts, yards, sails, &c. hang- 
ing over the side of the vessel, and striking 
heavily against her. The master and crew, 
fearing that some other planks might be 
started, and being in so perilous a situa- 
tion, cameto the resolution, for the safety 
of their lives, the ship and the cargo, to 
cut away the rigging close tothe rails, and 
after much’ difficulty, they accomplished 
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this, and got’clear of ‘the wreck ; jury-. 


masts were then rigged, and other mea- 
sures adopted, and she returned towards 
the Bristol Channel. On the 23rd, fear- 
ing a loe-shore, they bore up for the Scilly 
Islands ; and on the 24th, saw St. Agnes 
Light, bearing northeast, distant about 
twelve miles. At eight A. M., they hoisted 
asignal for a pilot, or as a signal of dis- 
tress. In that situation they were. per- 
ceived by the salvors, eight'in number, 
who immediately put off to their aid, and 
boarded her about two miles from the an- 
chorage and port of New Grimsby, the 
lugger took them in tow for about five 
minutes, and then let go the anchor in 
twenty-two fathoms. The master of the 
Dosseitei wished them to take the vessel fur- 
ther in; but they alleged their ropes were 

_insufficient for that purpose, and sent the 
lugger to St. Mary’s for a hawser, though 
another cutter, the Antelope, had come up 
and offered her assistance. The hawser, 
being procured, and additional spars and 
sails, the brig was conducted in safety 
into New Grimsby. 


Haggard and Twiss, for the salvors. 
Addams and Bay ford, contra. 


Dr. Lusuineton, addressing himself 
to the Trinity Masters—There are two 
or three questions on this occasion, respec- 
ting which I shall wish to avail myself of 
the benefit of your advice. In-order to 
put these questions clearly, it will be ne- 
cessary for me to advert, but shortly, to 
some of the circumstances attending the 
case, because I think the great and most 
important facts are uncontradicted. The 
question is as to the result of these facts, 
and the conclusion to be drawn from them. 
This was a foreign vessel leaving the port 
of London, and going to the Mediterranean 
with a valuable cargo, the admitted: value 
being more than 10,0007. After she had 
got out of the channel, she met with tem- 
pestuous weather ;' the consequence of 
which was, she became dismasted in lati- 
tude 47 deg. north and longitude 9 deg. 50 
min. west. The master and crew imme- 
diately resorted to the usual methods for 
the purpose of repairing the damage as well 
as they could. They then proceeded towards 
the Bristol Channel, according to their 





own statement ; but, finding the wind came 
on, from the south, they directed their 
course to the Scilly Islands, and did so, 
notwithstanding the state of the wind and 
the weather, skilfully and successfully. 
On the 24th, they were in the neighbor- 
hood. of the harbor of New Grimsby,—at 
what precise distance is one of the contes- 
ted facts. in the case, which, I believe, it 
will be very difficult, if not impossible 
to.solve., But there always. is this diffe- 
rence as to.the precise spot at which a 
vessel is hese. and the precise length 
of time it takes to bring a vessel into a 
place of safety ; and on the present occa- 
sion it does not appear to.me to be a mat- 
ter of great importance as respects the 
questions which we have to determine. A 
vessel belonging to St. Mary’s went out to 
her assistance; and.here arises the first 
question, whether there was a signal for a 
pilot or a signal of distress, It has always 
been held by me, aslong as I have presi- 
ded in this court, and the same principle 
was acted upon by my predecessors, that 
where a dispute arises ag.to whether it be 
a flag of distress or a flag for a pilot, we 
must determine that. fact by the state of 
the vessel itself. Every. day’s experience 
shows us that on the one side it is said to 
be a signal of distress, and, on the other, 
for a pilot. I. should say, on the present 
occasion, that, even if the ,master inten- 
ded it to be nothing more than a flag for 
a pilot, it would make no. difference in 
this case: because, when a vessel is;in the 
condition this was in, notwithstanding all 
that was done to refitiher, her, master is 
not in a condition to say,‘ Give me a com- 
mon pilot.” A pilot or any one else, who 
takes charge of a vessel in her condition 
to bring her to a place of safety does more 
than a pilotis bound by his duty to do for or- 
dinary pilot compensation. But let me not 
be misunderstood. I do not mean to say 
that it isnot the duty of apilot totake charge . 
of the vessel, ; but if he does take charge 
of her in this state and condition, he.is en- 
titled to a higher reward than the sum 
prescribed for common pilotage. The 
salvors then came. on board, and they then 
thought she had not sufficient sail to carry 
her to New. Grimsby, and they sent their 
own boat away to bring a.quantity of 
additional spars for hoisting more sail ; 
and this duty was, according to their 
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account, attended with very great dan- 
ger, considering the state of the wind and 
the weather. Upon this point, I want 
your opinion as to whether it was neces- 
sary for the pilot and men, having boarded 
the vessel, to go back in their own boat, 
and procure thése spars and sails. Whether 
that was necessary, and attended with 
danger, is the first question. To pass on: 
this was done and the vessel was after- 
wards conducted till she camé where she 
was taken in tow, at a later period by the 
pilot cutter. She wais' conducted with fa- 
cility to Shipman’s Head, and as soon as 
she was got round the head, she was an- 
chored in twenty-two fathoms water. So 
far, 1 do not know that there is any point 
which requires further consideration ; for 
I do not know that it is a matter of dis- 
pute, that all this was rightly and properly 
done. It was attempted to be argued, 
that the vessel might have been carried 
into'the harbor at once; but, looking at 
the evidence, I do not think that ‘this is 
proved. The vessel, then, is brought to 
anchor; and here arises a question of 
very considerable importance, which is, 
whether the vessel, so anchored, was in a 
state of safety, or whether she was ex- 
posed to risk; and whether, not only ac- 
cording to the evidence, but according 
to your nautical experience, being ac- 
quainted with the state and condition of 
these islands, and what supplies they could 
properly furnish, you are of opinion there 
was improper conduct on behalf of the 
pilot lugger, which, instead of attempt- 
ing to procure all the warps that might 
have been had in the neighborhood, left 
the vessel in that-situation for six hours, 
and went to St. Mary’s. This is a very 
important question; because, if it was 
their duty to have immediately adopted 
every measure in their power to bring the 
vessel further on, and to place her in a 
state of safety; and if they wilfully ne- 
glected so to do, with a view of keeping 
to themselves the whole reward of the 
service, to the disregard of the safety of 
the property, unquestionably it will con- 
siderably deteriorate from any merit they 
may possess, and take from any reward 
to which the court might consider them 
otherwise entitled. 

Having received the opinion of the 
Trinity Masters, 





Dr. Lusutneron. resumed.—The gen- 
tlemen who have favored me with their 
assistance, are of opinion that, consider- 
ing the state of the wind, this vessel was, 
at the time she was boarded by the pilot 
lugger, sufficiently under command to have 
accomplished her voyage to her then in- 
tended port, namely, Shipman’s Head; 
that there was no necessity for procuring 
further materials from on board the pilot 
vessel, or adopting those measures which 
were pursued by her. They think the 
lugger rendered assistance and was of 
service to the ship, by towing her round 
the point so as to bring her to anchor off 
Shipman’s Head, and the bringing her to 
anchor was a proper measure; but that, 
having so done, it was their duty imme- 
diately to have availed themselves of every 
possible assistance in order to have com- 
pleted their undertaking, and have brought. 
the vessel further up, so as to have put her 
im a place of safety ; that she was, during 
the time she lay there, exposed to risk and 
danger, in case the wind had changed. 
Now, with respect to the fact, whether 
they had additional means at their com- 
mand, and whether those means would be 
sufficient, looking at the evidence, I am in- 
clined to come to the conclusion that there 
would have been ample means without 
sending to St. Mary’s, and incurring a 
delay of six hours ; that there would have 
been sufficient ropes to conduct this vessel 
to a place of safety. But, whether these 
ropes would have been sufficient or not, 
the Trinity Masters are of opinion, that 
those on board who came from the pilot 
lugger, ought to have availed themselves 
of the assistance proffered by The Ante- 
lope, and the ropes on board her, and any 
other ropes which could be .obtained. 
They ought to have made every effort to 
bring the vessel further up, instead of leay- 
ing her where she was. The question 
is, in these circumstances, to what ex- 
tent the court ought to allow remunera- 
tion of these parties. I should be very 
reluctant to come to the conclusion, that 
this last act of these salvors was wilfully 
done; that is to say; that they deliberately, 
foreseeing a probability of danger, would 
not avail themselves of the means which 
offered of putting this vessel into a place 
of safety; but, for the sake of keeping to 
themselves the whole.of the reward which 
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had been offered, deliberately, and with 
malice aforethought, as it were, left the 
vessel at anchor and proceeded to St. 
Mary’s. I am inclined to take this view 
of the matter, that it was done without 
sufficient reflection and th8ught, though 
undoubtedly actuated by the improper 
motive of keeping to themselves the 
whole of this reward. Were I of opinion 
that they had declined to avail themselves 
of the services of The Antelope, or at- 
tempted to procure ropes from the shore, 
with a wilful and deliberate disregard to 
the safety of this vessel, and that they 
were entirely and exclusively actuated by 
the hope of gain, it would be my duty to 
pronounce against this, claim altogether. 
But I think I should go too far, if, in the 
circumstances of this case, I visited these 
men with so heavy a punishment. But 
these considerations do operate upon my 
mind, and very foreibly, to induce me to 
make a diminution of the amount which 
otherwise would have been given to them. 
I should have thought, that, looking to the 
great value of this vessel ; looking to her 
damaged state and condition, and leoking 
to the probable danger at that tempestu- 
ous season of the year, in which she might 
have been placed by a change of wind 
and an alteration in the weather, they 
would have been entitled to a consider- 
able reward, even for the short services 
which they did perform. Seeing of how 
great importance it was to those whose 
lives were risked on board this vessel, and 
to those whose property was there, that 
she should have been placed in a state of 
safety as soon as possible, I should have 
alotted a large sum; but seeing that these 
persons have not conducted themselves 
with the propriety they ought, I shall di- 
minish that sum. The amount I shall 
allot will be 50/. With regard to the 


costs, I think I must allow them to the 


salvors, because otherwise I give them 
nothing. But I wish it to be distinctly un- 
derstood, and to be well known, that the 
court always will and in another case pro- 
bably may, visit with great severity con- 
duct on the part of salvors, who do not avail 
themselves, in cases of danger, of any 
proposed assistance to bring a vessel into 
perfect security. 


Iu the Exchequer. 


Before the Right Honorable Sir FREDERICK 
POLLOCK, Lord Chief Baron, and the rest of 
the Bardhs. 





Smyth v. Hotmr.—November, 12th and 
17th, 1846. 


A declaration in assumpsit alleged, that while cer- 
tain differences were pending between the plain- 
tiff and defendant, respecting some claims of the 
plaintiff to deduction from the sum of 29,700J. 
to which the defendant was entitled, it was agreed 
between them by deed, that that sum should be 
paid to trustees for the benefit of the defendant, 
and the matters in difference referred to arbitra- 
tion, the costs to abide the eyent. The declara- 
ticn then stated, that the parties aforesaid, with 
the consent of the arbitrator, agreed, that, on 
the immediate payment of 200/. by the defend- 
ant to the plaintiff in full satisfaction of his claims, 
the reference should cease, and each party pay 
his own costs; and alleged, as a breach the non- 

se gare by the defendant of this sum of 200]. :— 
eld, that the action was maintainable, as there 

was a sufficient consideration for the new pro- 
mise, and that it was not like the case of an 
accord without satisfaction. 


Assumpsit. The declaration stated, that 
by an indenture, bearing date the 9th 
April, 1844, made between the plaintiff 
and the defendant, by which, after reciting 
that the plaintiff had, a short time before, 
contracted with the trustees of the will of 
Sir T. L. W., Bart., for the purchase 
of certain lands and hereditaments form- 
ing part of the estate of Sir T. L. W., 
for the sum of 30,0002, which con- 
tract was reduced into writing and sign- 
ing by the parties thereto, and bore 
date the 19th April, 1839, and that the de- 
fendant was, prior to that conveyance, 
the first tenant for life in possession of the 
hereditaments, &c., to be.sold under the 
limitations of said will; and reciting, also, 
that the said sum of 30,0002. had been re- 
duced to 29,700/. as compensation for the 
right of turbary, and further reciting, that 
the plaintiff had claimed an abatement from 
the said parenaee money of 29,7007. in 
respect of certain alleged differences be- 
tween the true and actual rental, for 
which, certain parts of the said estates 
were held by the tenants thereof re- 
spectively, and the tenures thereof, as set 
forth in the said contract and particulars 
of sale, and especially in respect of a 
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lease having been granted by the said trus- 
tees, since the date of the said contract, 
of a portion of the said estate, &c.; and 
further reciting, that the said trustees and 
the defendant had refused: to admit: such 
claim for abatement or compensation, and 
that, in order to facilitate the completion 
of the said purchase, it had been,agreed 
between the said. trustees, with the con- 
sent of the defendant and Elizabeth his 
wife on the one part, and the. plaintiff on 
the other part, that the-said ‘contract 
should be Prthwith completed, and the 
said purchase money of 29,700/. paid to 
the said trustees without prejudice to the 
right, if any, of the plaintiff to am abate- 
ment in respect to the matters aforesaid, 
or any of. them, and that the said several 
matters in difference should be forthwith 
referred to P. B. B., &c.,. who should 
award and determine what sum, if ‘any, 
should be allowed and repaid to the plain- 
tiff out of the said purchase money of 
29,7007. by the said trustees, or by the 
defendant respectively, .by, way of abate- 
ment or compensation for and in respect 
of the several matters and things herein- 
before mentioned to be claimed by the 
plaintiff, and that'it was agreed that the 
defendant ‘should enter into the covenant 
for that purpose hereinafter contained ; 
and further ' reciting, that the plaintiff 
had, in pursuance and consideration of 
the said understanding and agreement, 
on or before the execution of the said 
indenture, paid the ‘said purchase money 
of 29,7001., and had obtained a convey- 
ance by indenture, bearing even date with 
the said indenture, to be made of the 
same estate and hereditaments, unto or 
according to the direction of the plain- 
tiff, in fee-simple; It was witNEsseED, that 
in pursuance of the said assignment, and 
in consideration of the premises, the de- 
fendant, for himself, his heirs, executors, 
and administrators, did covenant with the 
plaintiff, his executors, administrators, 
ind assigns, that they, the said trustees, 
ind the defendant, or ‘one of them, 
or their, or one of their heirs, execu- 
ors, or administrators, or some of them, 
should or would, upon demand, well 
and truly pay or ‘cause to be paid to 
the plaintiff, his executors, administrators, 
or assigns, such sam orsums of money, if 
any, as the said P. B. B. should award and 


, 





determine to be. the sum or sums of 
money to which the plaintiff, his executors, 
administrators and assigns, was or were 
entitled to, or ought to receive, or be al- 
lowed by way of compensation in respect 
of the mattegs so agreed to be referred as 
aforesaid : It was thereby further agreed 
between the said parties, that, in case the 
said parties should agree in a statement 
of facts to be mutually submitted to the 
said arbitrator, then the award and de- 
termination of the said arbitrator, should 
be made upon that statement of facts ; 
but if the said parties should not agree on 
such statement of facts, then it should be 
lawful for the arbitrator, at the request of 
éither party, to proceed to obtain evidence 
as to the facts in dispute by all such 
ways and means as arbitrators are usually 
empowered to do, whether by documen- 
tary viva voce evidence, examination of 
witnesses or the parties themselves, or 
otherwise, and, further, that the costs in- 
cident to the said reference, and to the 
preparation of the said first mentioned in- 
denture, and of all proceedings relative 
to the same, should be in the discretion 
of the arbitrator: provided the award 
should be, made.on or before the 10th 
October, 1844. The declaration then 
averred, that after the said first mentioned 
indenture, to wit, &c., the said arbitrator 
took upon himself the burden of the arbi- 
tration, but did not make his award with- 
in the period in that behalf mentioned and 
appointed; that further time was gran- 
ted by agreement until the 15th, Feb- 
ruary, 1845, and that the arbitrator 
having been attended on the 11th Feb- 
ruary, 1845, by the respective solicitors 
of the said parties, &c., and having heard 
the said solicitors, as well as. the respec- 
tive counsel of the said parties, it was 
thereupon, with the approbation of the 
said arbitrator, agreed, by and between 
the plaintiff and defendant, in manner fol- 
lowing; that is to say, that the sum o. 
2007. should forthwith be paid by the de- 
fendant to, and accepted by the plaintiff 
in full satisfaction of all claims and de- 
mands of the plaintiff in respect to the 
several matters so referred, &c.; and that 
each of them, the plaintiff and defendant, 
should abide by and pay their own costs 
of the reference, &c., ‘and of the said in- 
denture, and of all the proceedings under 
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the same. The declaration ,averred mu- 
tual promises to fulfil the last mentioned 
agreement, and alleged as _a breach, the 
non-performance of it by the defendant. 
General demurrer. ; 


Martin, in support of the demurrer.—The 
declaration discloses no cause of action 
against the defendant. It shows, in sub- 
stance, that certain matters in difference 
between the plaintiff and defendant hav- 
ing been referred to arbitration, the par- 
ties, in the presence of the arbitrator, 
agreed that a sum of 2002. should be 
paid by. the defendant to: the plaintiff in 
satisfaction of his claim against him, and 
that each party should: pay his own costs 
of the reference. Now, that is a mere 
accord ; and it is an established principle 
that an ‘action will not lie on an accord 
unless satisfaction be shown. Pecytoe’s 
case, 9 Co. 77 b; Allen v. Harris, 1 Ld. 
Raym. 122; 1. Rob. Abr. 128, tit.“ Ac- 
cord ;” Case v. Barber, T. Jones, 158 Vin. 
Abr. “ Accord,” A., pl. 11; Lyan v. Bruce, 
2 H. Black. 817 ; James v. David, 5.T: R. 
153, per Grose, J., Edwards v. Baugh,11 
Mee. & W.641, comes very near the present 
case. [ Pollock, C. B.—In that case, Lord 
Abinger says, “ Where an actionis depend- 
ing, the forbearing to prosecute it is a suffi- 
cient consideration for a promise to pay 
a certain sum of money; for besides other 
advantages, the party promising, would 
save the costs which he would have to 
pay even.if he were suceessful.”| That 
was an extra-judicial opinion. { Parke, 
B.—There, there’ was'no new ‘considera- 
tion, but merely an agreement to do some- 
thing in discharge of an existing debt ; 
here part of the consideration is, that the 
parties will abandon ‘a previous unexe- 
cuted agreement, by putting an end to 
which, each of them ‘get some immediate 
advantage.| There is no real distinction 
between the present) benefit of putting a 
stop to the proceedings before an arbitra- 
tor, and the paying down a sum of money. 
[He also cited Wilkinson v. Byers, 1 Adol. 
& Ell. 106; and Pollock, C. B., referred 
tothe judgment of Holroyd, J., in Long- 
ridge v. Dorville, 5 B. & A. 117.] 


Cowling, who appeared to support the 
declaration, was stopped by the court. 


Pottocx, C. B.—This is an action 


brought to recover a sum of money which 
the defendant promised to pay to the 
plaintiff. There had been an agreement 
to refer certain matters in difference ; and 
if the: doctrine of accord and satisfaction 
applied to this case at all, some doubt 
might have arisen in consequence of the 
observation of Lord Abitiger,in Hdwards 
v. Baugh, 11 Mee. & W.641. But the - 
present is a case where pdrties agree to 
abandon a ‘reference, and:so far is distin- 
guishable from a mere action brought by 
A. against B. When before the arbitra- 
tor, they entered into a mutual agreement 
to abandon the reference and the contin- 
gent right to the costs of it, and agreed - 
that one should pay to the other a sum of 
money in satisfaction of his claim. It is 
very difficult to distingnish an agreement, 
that one shall pay a sum of money on such 
a consideration as this, from any other 
consideration that is good inlaw. Here 
was an agreement to refer certain matters 
to arbitration, and that arbitration, if pro- 
ceeded with, might have ended more dis- 
advantageously for the defendant than the 
agreement ; as, for example, the award 
might be, that he should pay the costs of 
the reference. The plaintiff in consider- 
ation of the’ defendant promising to pay 
a sum of money, agrees to forego his right 
to the chance of an award, that the de- 
fendant should ‘pay those costs; and the 
defendant, on entering into such‘a bargain, 
agrees to pay money on a consideration 
which is good in law. Our’ judgment, 
therefore must be for the plaintiff. 


Parke, B.—I am of the same opinion. 
If this had been an action brought on an 
accord only, the authorities cited by Mr. 
Martin, ‘namely, 1 Rol. Abr. 128, Lynn 
vy. Bruce, (inthe Court of Common Pleas,) 
and the rest, ‘would be decisive on the 
point, that no action can be waeperees on 
a mere accord. But here we have more 
than.a mere'accord, for'there is an agree- 
ment between these parties, to discharge 
each other from an agreement of re- 
ference, and such an agreement before 
breach of the original agreement is bind- 
ing. Here then, the plaintiff agrees to 
abandon the reference, and discharge the 
defendant from his promise to refer the 
matters originally in eerones That is 





' enough to show this action maintainable, 
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for an action will lie on mutual promises ; 
and this is such an action, and not an ac- 
cord. 
Alderson and Rolfe, B. B., concurred. 
Judgment for the plaintiff. 








Court of Common Pleas. 


Before the Right Honorable Sir THOS. WILDE, 
Knut., Lord Chief Justice, and the rest of the 
Judges. 





Gites v. Toora—Same y. TEN OTHER 
DEFENDANTS.—14th November, 1846. 


CONSOLIDATING ACTIONS——-SEPARATE AC- 
TIONS AGAINST MEMBERS OF A RAILWAY 
COMPANY. 


Where plaintiff brought ‘separate actions against 
several joint contractors, who were unable to 
plead their non-joinder in abat t, and who 
were not willing to be bound by the result of the 
verdict in any one of such actions, the court re- 
fused to stay the proceedingsin all the actions, 
except in such one as the plaintiff should elect to 
proceed with. 





Tue above eleyen actions were brought 
against the different defendants, as mem- 
bers of the provisional committee of the 
Tunbridge and Rye Harbour Railway 
Company, in each of which actions, the 
plaintiff as the surveyor of the line, sought 
to recover the sum of 1560/. for his sur- 
veying charges from October, 1845, to 
February, 1846. Early in this term, 
Bramwell, on behalf of the defendants, 
obtained a rule calling upon’ the plaintiff 
to show cause, why all further proceed- 
ings in each one of the said actions, 
should not be stayed until this court should 
otherwise order, except in such one of the 
said actions as the plaintiff should elect 
to proceed with. The rule was granted 
upon affidavits, stating that the debt due | 
sto the plaintiff, if at all, was due from the | 
defendants jointly, and not separately ; 
and that each defendant denied his lia- 
bility, whether the other defendants were 
liable or not, and that they could not 
plead their non-joinder in abatement. 


Channel, Sergt. and Piggot, now 
showed cause.—The facts are not digpu- 
ted, but the proceedings of the plaintiff 





are such as he is at liberty totake. It is 


only just, that, where expenses have been 
fairly incurred in respect of a company, 
proceedings should be taken against the 
various members of the committee in order 
to compel a contribution. There is no 
pretence for staying these actions in the 
unconditional manner asked by the defen- 
dant. The present is very different from 
those cases in which the court have or- 
dered actions to be consolidated ; there 
the other defendants consent to be bound 
by the verdict in one of such actions, which 
they do not here offer todo. The terms 
on which actions ona policy of insurance 
are ordered to be consolidated, are, in 
fact, advantageous to the plaintiff, as he 
could not otherwise recover the full 
amount of his claim without bringing and 
trying separate actions against the various 
underwriters. Still the court would not 
compel the plaintiff in such actions to be 
bound in all the actions by the event ot 
one. Doyle v. Anderson, 1 Adol. & Ell. 
635. In Bartlett v. Bartlett, 4M. & Gr. 
269, three actions were brought on a re- 
plevin bond against the principal and each 
of the two sureties, and the rule granted 
by the court was for staying the proceed- 
ings in the three actions on payment of 
the rent and costs, or otherwise the plain- 
tiff was to proceed in one action, and the 
defendants in the other two actions were 
to be bound by the event of that one. The 
affidavits on the part of the defendants do 
not impute oppression by the plaintiff or 
show his conduct to be vexatious. The 
defendants, if they are only jointly liable, 
may plead in abatement, or as they say, 
they are unable to do so, and the plaintiff 
obtains judgment against one, the others 
may plead such judgments in the actions 
against them, although the judgment has 
been without satisfaction, according to the 
case of King v. Hoare, 13 Mee. & W. 494; 
or, if snch judgment against any one of 
the other joint contractors is obtained af- 
ter judgment has been obtained against 
the defendant, still, if there has been a 
satisfaction thereof as well as judgment, 
the defendant may have relief upon an 
audita quereléd ; and, if there has been no 
satisfaction, it is reasonable and not unjust 
that the plaintiff should be allowed to re. 
cover whet is owing to him. In Bac., 
Abr., tit. “ audita quereld,” (B.) itis said, 
“Tf A. and B.are bound in obligation 
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jointly and severally, and judgment given 
against each on several actions brought, 
and both taken in execution, and after A. 
escapes, yet B. shall not be delivered upon 
anaudita quereld, “ for, though the obligee 
may have an action against the sheriff for 
the escape, yet till he is actually satisfied, 
the other shall not have an audita quereld, 
for perhaps the sheriff is worth nothing.” 
The case of Carne v. Legh, 6 B. & C. 124, 
in which the court stayed the proceedings, 
the plaintiff having brought actions against 
other persons for the same demand, was 
very different from the present case, as 
there the debt and costs in one of the ac- 
tions had been paid. Anderson v. Towgood, 
1Q.B. Rep. 245, will also probably be re- 
lied on by the defendants, but although 
there, the proceedings in two. out of 
three actions brought against the obligors 
of a joint and several bond were stayed, 
yet it was only on the fullest terms being 
consented to by the defendants, in which 
they agreed to be bound by the event of 
the cause first tried, and the plaintiff was 
to be at liberty afterwards to proceed in 
the other two actions. [Pechell v. Layton, 
2 T. R. 512, was also cited.] Suppose, 
here, the plaintiff were to select one of the 
actions, and he should in that succeed 
only in fixing the defendant with a portion 
of his claim, the defendant not being, du- 
ring the whole of the time the claim ex- 
tended over, a member of the provisional 
committee : is the plaintiff to come to this 
court again for permission to sue another 
of these defendants, and so on until he 
shall have succeeded in recovering the full 
amount sought? If the plaintiff is entitled 
to sue at all, he is entitled to sue without 
the leave of the court, and ought not to 
be restrained from so doing. 


Bramwell, in support of the rule— 
With respect to the court having the 
power to stay proceedings in such actions 
as the present, there is a class of cases 
in which it has been held, that where a par- 
ty has a legal right to relief, either by way 
of plea in abatement, or by an audita 
quereld, the court has in a summary man- 
ner, interfered for such purpose. Pechell 
v. Layton,2 T. R. 712. [ Wilde, C..J. 
—It is almost a general rule, that when 
relief can be got circuitously, the court 
will confer it upon summary application, 





if the sarne can be done consistently with 
justice.| Soin Humphreys v. Knight, 6 
Bing. 572, a bankrupt who had obtained 
his certificate, and had omitted to plead 
it, was liberated from prison on a summa- 
ry application, inasmuch as he might have 
obtained relief on audita quereld. Sadler 
v. Cleaver, 7 Bing. 769. Everett v. Youells, 
3 B. & Adol. 349. Miles v. Inhabitants of 
Bristol, 1d. 945, and Jefferies v. Shepard, 
3 B. & Ald. 696, are cases establishing the 
same principle. In the present case, there 
are eleven actions against different per- 
sons, who, if liable at all, say they are lia- 
ble jointly. It is true they have a diffi- 
culty in pleading non-joinder, but they 
are fairly entitled to- plead it, and there- 
fore are much in the situation of persons 
who have a right to put a legal defence 
on the record, and consequently, upon the 
authority of the cases are entitled to call 
on the court for summary relief. The 
effect of the stat. 3& 5 Will. 4, c. 42, s. 8, 
is to restrain the common law right of a 
defendant from pleading the non-joinder . 
of a co-defendant, and to make it very | 
difficult for defendants, in actions like the 
present, to plead in abatement. [ Wilde, 
C. J—You are asking the court virtually 
to repeal the statute, and to give that re- 
lief which the parties cannot, since the 
statute obtain.]| The defendants pro- 
pose that the plaintiff should join all in one 
action, and that all against whom the plain- 
tiff shall be able to obtain a verdict, shail 
be liable to the extent to which any one 
shall be proved to be liable ; and the other 
defendants, whom the plaintiff shall fail in 
fixing, shall have a verdict in their favour, 
or be struck out of the record, in the same 
way as if the action was an action of tort 
and not of contract. 


Channell, Sergt., upon being called 
on by the court, declined according to 
these terms, as there would be a difficulty 
with respect to the costs, 


Bramwell stated that there were rules 
pending in the other courts, for staying 
proceedings in several actions brought 
against different railway committee-men, 
and read the nature of the rules to the 
court. 


Wuoe, C. J—The rules which are 
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now pending in the causes in the Courts 
of Queen’s Bench and. Exchequer, to 
which we have been referred, are very 
different from the present. They are 
rules for the consolidating of the actions, 
by which means, if the plaintiff in such 
actions succeeds in fixing one of the de- 
fendants, judgment against the others will 


follow ; and therefore, whatever may be | 


the consideration of the court in those 
cases, they can furnish no analogy to the 
present, in which the rule calls on the 
plaintiff to show cause, why all further 
proceedings in each of the actions should 
not be stayed, until this court shall other- 
wise order, except such one as the plain- 
tiff shall elect to proceed in. This is, 
therefore, an application calling on the 
court to stay the proceedings in all the ac- 
tions but one; and the ground on which 
this is asked for, is, that the defendants are 
placed by these proceedings in peculiar 
hardship, and also on the ground that the 
defendants have a cireuitous remedy given 
to them by law; and that therefore the 
court, in conformity with the principle on 
which it usually in such cases acts, will 
grant to the defendants a summary relief. 
With respect to the argument on the 
ground of hardship, there is no reason 
why the court should take from the plain- 
tiff the legal right which he has, unless it 
can thereby give him substantially the 
same benefit; the ‘¢ourt has no authority 
to relieve the’ defendants at the expense 
of the plaintiff. In the first’ place, have 
the defendants made out that they have 
this right to a circuitous remedy, for which 
they contend? It is said that they had a 
right to a remedy by plea in abatement 
of non-joinder, but that they cannot so 
plead in abatement, and have lost that 
remedy, because of the nature of the 
partnership into which they have entered, 
but this circumstance also shows, that the 
plaintiff cannot join in his action any 
given number of the members with safety. 
The plaintiff has a right to sue any one 
alone of several joint-contractors, unless 
the defendants can give to him that bene- 
fit, which the law says that the defendants 
are bound to give him. Why, because the 
defendants are unable to de that which 
the statute has required of them if they 
plead in abatement, are we to be called 
on to give them that relief they cannot 





‘get by reason of the statute? The legis- 
lature having said that the defendant is 


now only to have relief for the non-jvin- 


| der of the other co-contractors upon cer- 


tain terms,we are asked to continue to give 
to the defendants the same relief which 


'they might have obtained before the sta- 


tute. The hardship of which the defend- 
ants complain, arises from the nature of 
the association into which they have en- 
tered ; but this was their own voluntary 
act, and is, therefore, no reason for de- 
priving the plaintiff: of the legal right 
which he possesses. Then do the defend- 
ants show that there has been any abuse 
of the process of the court, which, accord- 
ing to the practice of the court, would be 
a ground for taking from the plaintiff this 
right which he possesses? On the con- 
trary, it appears that the plaintiff has done 
nothing more than what he had a perfect 
right of doing, and that there has been 
on his part no such abuse or oppression. 
What ground, then, is there for interfer- 
ing? The court is not to alter the law, 
to make new rules, because the defendants 
have placed themselves in a situation 
which deprives them of the ordinary re- 
medy. It is very difficult, I think, to see 
what would be the form of any rule by 
which the defendants could have the re- 
lief they seek, which would not operate un- 
justly to the plaintiff, or give rise to nu- 
merous difficulties. Terms have been 
offered by the defendant’s counsel in the 
course of the argument, which, if they had 
given to the plaintiff all that he was en- 
titled by legal remedy to obtain, and the 
plaintiff had refused them, this court 
would have considered the course of the 
plaintiff as oppressive. But, though the 
terms offered, contain much that is fair, 
the court does not feel that they come up 
to the point the plaintiff is legally entitled 
to. Thecase is one, which is attended 
with considerable difficulty, but I do not 
think that it is one in which the court has 
power to relieve the defendants; and, if 
the law requires altering, resort must be 
had to the legislature. Although I was 
desirous, if possible, of finding some 
mode of granting relief to the defendant, 
I do not see any way by which a remedy 
can be given by the court, and am _there- 


fore of opinion that'the present rule must 
| be discharged. 
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Co.ttmMaNn, J.—The defendants rely,on 
this application, on the ground of their 
having a circuitous means by which they 
might obtain relief, and so bringing this 
application within those cases in which the 
courts have granted summary relief to 
persons who have a right to put a legal 
defeuce on the record. But, in those 
cases it appeared that the defendant had 
by right a definite legal course, which, in 
the present case, does not appear to exist ; 
for it does not appear that the defendants 
could here plead the non-joinder in abate- 
ment. It is then said, that the cireum- 
stance of the plaintiff bringing a num- 
ber of different actions against the seve- 
ral members, is oppressive on the defend- 
ants in such actions; but it does not ap- 
pear to me, that there is any ground for 
so saying ; for, with the experience which 
we have lately had in these kinds of ac- 
tions against committee-men, we know 
that the cases against each of such par- 
ties vary exceedingly,, and what might 
fix one would not another, the hardship 
would be onthe plaintiff, if, because, he 
should fail against one of the members, 
he ‘should ‘therefore fail against all the 
others; so that the plaintiff has, I think, 
a reasonable ground for suing-the differ- 
ent members separately. I do not look 
upon the proceedings of the plaintiff as a 
hardship on the defendants, unless he is 
standing out in resisting a claim which he 
ought to pay. 


Mave, J.—I am of the same opinion. 
The plaintiff has a claim, in respect of 
which several persons may be differently 
liable, and therefore, cannot safely sue 
them all jointly. The plaintiff has a right 
of going against the different persons 
separately, subject to the defendant’s right 
of a plea in abatement of non-joinder : 
that right of the defendants has not here 
been disturbed, but it has not been exer- 
cised. The justice is, that the plaintiff 
should be allowed to enforce his demand 
against as many of the joint-contractors 
as he can, and to recover from each as 
much as he may be able, until his de- 
mand be satisfied. Now, the plaintiff 
cannot bring his action against all with 
safety, yet the defendants ask of the court 
to stay the proceedings in all the actions 
but one: and this is asked uncondition- 





ally. It is true, in the course of the argu- 
ment, there has been an offer made, which 
however was not accepted; and the re- 
sult of the attempt shows, that it is much 
better to leave parties to their legal,re- 
medy, and not to attempt, by way of some 
equitable arrangement, to make what the 
parties may consider better law. The 
cases which have been cited in behalf of 
the defendants are very different from 
what is sought by this application; for 
those cases only show, that where there 
is an equitable right requiring the. in- 
terposition of the court, the court will 
exercise such right, concurrent with their 
legal jurisdiction. Here the plaintiff has 
a right to do what he has done; and the 
defendants are unable to suggest any 
means. by which they may obtain the ad- 
vantage they now seek, without depriving 
the plaintiff of a right which the law has 
conferred on him. 


Wiu1aMs, J., concurred. 


Rule discharged with costs. 
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NOTICES OF NEW BOOKS. 


AN ANALYSIS OF THE PRINCIPLES OF 
EQUITY PLEADING, conraininc a Com- 
PENDIUM OF THE Practice or THE Hicu Court 
oF CHANCERY, AND THE FovunpaTIoN oF ITs 

’ RuLes, TOGETHER WITH AN ILLUSTRATION OF THE 
ANALOGY BETWEEN PLEADINGS 
AT COMMON LAW AND IN EQUITY. 
BY D. G. LUBB, ESQ. of Lincoln’s Inn, Bar- 
rister at Law. Second American, from the last 
London edition, with Notes and References to 
AMERICAN CASES, by J. D. WHEELER, 
Counsellor at Law, New-York. Published 
by Banks, Gould & Co., Law Booksellers, 1846. 
8vo. pp. 415. 


Mr. Lusi’s book fills this place admirably. 
Stephens has so illuminated the science 


‘of pleading in common law, that what 


before his time was a mystery, known 
only to the few, is now clear as_ the 
rules of logic, and he that runs. may read. 
Lube’s Analysis, though not so rigid or 
adamantine, (if we may use the expres- 
sion,) is neat, clear, rational and elegant. 
The science of equity pleading is stripped 
of its redundancies, the simplicity of its 
theory clearly illustrated, and its advan- 
tage over every other mode of bringing 
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forward complex matters for judicial in- 
vestigation amply vindicated. His ana- 
lysis of the bill of complaint is more sim- 
ple, logical and perfect, than any we have 
elsewhere met with. 

Dividing the bill of complaint into only 
Jour parts, which may be briefly stated in 
nearly his own language as—F rst, the 
statement of the facts. Seconp, the in- 
cidents producing the grievance, including 
the request and refusal. Tuirp, the char- 
ges anticipating the defence. Fourtn, the 
prayer : dividing the bill thus, we say, he 
has poured a flood of light into a formerly 
dark and intricate labyrinth where most 
practitioners in their early career were 
apt to stumble and blunder. While we 
value the work chiefly as an elementary 
one, its manner is so clear, methodical and 
profound that no lawyer can peruse it 
without instruction and profit, and with- 
out having some of the mists arising 
from the want of logical simplicity in for- 
mer books cleared from his eyes. The 
study of imperfect elementary books is 
generally the greatest obstacle to rapid 
and successful progress in any science. 
And nowhere is this more truly and la- 
mentably felt than in the study of the law. 
One class of books is all cases, and another 
all theories, so that the soundest advisers 
when asked by their pupils for a choice of 
books, universally reply, “‘ Reap THe Re- 
ports.” This process is generally as 
tedious as the task is unprofitable, If 
the student possesses Herculanean pow- 
ers of memory, he may become a “ case 
lawyer,” but the chances are, that he 
will throw down the books in disgust, and 
lean upon what he may pick up in the 
office of an extensive practitioner, as the 
foundation of his legal knowledge. A 
lawyer thus “ got up,” might with reason 
be styled the red-tape lawyer; he will 
seldom be any thing else. This book is 
a great desideratum to the Chancery 
practitioner. It fills a medium portion be- 
tween a treatise upon equity jurispru- 
dence and a mere book of practice. Al- 
though it has already run through an edi- 
tion in this country, it is not yet suffi- 
ciently known or Lang eK The la- 
bors of its learned editor, J. D. Wure er, 
Esq., of our own bar, have removed 
by copious, accurate and learned annota- 
tions, all objections that might arise in 





respect to its usefulness, as a manual of 
practice here. But it is of the work it- 
self we design chiefly to speak. 

Books of forms which are mere forms, 
and learned treatises upon the subjects of 
equity jurisprudence, crammed with juri- 
dical queries and hypothetical law,we have 
had from the London press ad nauseam. 
And scientific and elegant works upon 
equity pleading have not been wanting, 
Still, if any lawyer will look back to his 
early experience, he will find that he then 
felt the want of some concise, compact 
practical analysis, of the nice science of 
equity pleading. A book that should direct 
the mode of proceeding, and at the same 
time give reasons, (most law books being 
as perverse in.this respect as Shakspeare’s 
fat knight,) was what he looked for in 
vain. 

All this evil, such a book as Lubé’s is 
designed ‘to remedy. It lays down the 
principle as extracted from the cases con- 
cisely, and illustrates it in an easy and fa- 
miliar manner, that charms the reader, and 
fixes it indelibly upon his memory. And 
without any reservation, we commend it 
to all who have either learned imperfectly, 
or erroneously, or not at all, the princi- 
ples of equity pleading, as a manual and 
summary equally invaluable to the student 
aud the practitioner. 





THE ELDON ANECDOTES. 


“Once,” said Lord Eldon, “I had a 
very handsome offer made to me. I was 
pleading the rights of the inhabitants of 
the Isle of Man. Now, I had been read- 
ing Coke, and I found there, that the peo- 
ple of the Isle of Man were no beggars ; 
so in my speech I said, ‘The people of 
Isle of Man are no beggars ; I therefore 
do not beg their rights, 1 demand thém.’ 
This so pleased an old smuggler who was 
present, that when the trial was over, he 
called me aside and said, ‘ Young gentle- 
man, I will tell you what; you shall have 
my daughter if you will marry her, and 
one hundred thousand pounds for her for- 
tune.’ I told him,” said Lord Eldon, 


“that was a very handsome offér, but I 
happened to have a wife who had noth- 
ing for her fortune; therefore I must 





stick to her.” 





